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WILLIAM McAFFEE VS. UNITED STATES 1 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA , 

Criminal No. 60372 

United States of America 
vs. 

William McAffee 

United States Court of Appeals for the District of Columbia. 
Filed Nov. 11, 1937. Moncure Burke, Clerk. 

Notice of appeal 

William McAffee, District Jail, Washington, D. C., Robert I. Mil- 

(Nanie and address of appellant) 

ler and Joseph A. McMenamin, 503 D St., NW., Wash., D. C. 

(Name and address of appellant's attorney) 

Offense First degree murder. 

Date of judgment November 8,1937. 

Brief description of judgment or sentence: Sentenced to death by 
electrocution. 

Name of prison where now confined, if not on bail, Washington 
Asylum and Jail. 

I, the above-named appellant, hereby appeal to the Court of Ap¬ 
peals of the District of Columbia from the judgment above-mentioned 
on the grounds set forth below. 

William McAffee, 

Appellant. 

Robert I. Miller, 

Joseph A. McMenamin, 
Attorneys for Appellant. 

Date Nov. 11, 1937. 

Grounds of appeal 

The trial court erred in admitting in evidence the alleged confes¬ 
sion; or admission against interest of the defendant ; in refusing to 
withdraw from the consideration of the jury the question of defend¬ 
ants’ guilt of first degree murder; in instructing the jury; in denying 
certain prayers of the defendant as designated in defendant’s motion 
for new trial; in neglecting to restrain the improper argument of the 
prosecuting attorney; in neglecting to instruct the jury to disregard 
improper remarks of the prosecuting attorney; and other reasons- 

U. S. District Court of the District of Columbia 

Criminal No. 60372 

United States, plaintiff 
vs. 

William McAffee, Alias Major McAffee, defendant 

I, Charles E. Stewart, Clerk of the U. S. District Court of the Dis¬ 
trict of Columbia, do hereby certify the annexed to be a true and cor- 
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reet copy of tlie original Docket Entries as it (they) apjiear of record 

in the Clerk's Office of said Court in the above-entitled cause. 

In testimony whereof. I hereunto subscribe mv name and affix the 
*> % 

seal of said Court at the City of Washington, this 11th day of Novem¬ 
ber 1937. 

[seal] Charles E. Stewart. 

Clerk. 

Bv Whitford Chester. 

Assistant Clerk. 

2 In the District Court of the United States of the District of 

Columbia 

Clerk's statement of docket entries to accompany duplicate notice 
of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia. 
Filed Nov. 11. 1937. Moncure Burke. Clerk. 

Criminal No. 00372 

United States of America 
vs. 

William McAffee. Alias Major McAffee 


1937 

Aug. 20)—Presentment and indictment filed. 

Aug. 31—Arraigned, Plea Not Guilty: Indictment read. 

Oct. 7—Copy of list of witnesses and jurors and certified copy of 
Indictment returned served upon the defendant. 

Oct. 20—Jurors from Criminal Divisions 1 and 2 and Circuit Divi¬ 
sions sworn or voir dire. Jury sworn and respited until 
tomorrow. 

Oct. 21—Trial resumed, same jury respited until Monday morning, 
Oct. 25, 1937. 

Oct. 25—Trial resumed, same jury, respited until tomorrow. 

Oct. 20—Trial resumed, same jury, respited until tomorrow. 

Oct. 27—Trial resumed, same jury. Arguments of counsel and 
charge of Court. Verdict Guilty of Murder in the First 
Degree. Defendant remanded. Defendant's pravers 
filed. 

Oct. 29—Motion for new trial filed. 

Nov. 5—Motion for new trial argued and overruled. Exception. 

Nov. S —Sentenced to death by electrocution, to take elfect Monday, 
February 7, 1938 (Adkins, J.). 

Date November li, 1937. 

Attest: Charles E. Stewart. 

('h‘rk. 

By Whitford Cheston. 

Assistant Clerk. 

Note. —This statement from the docket entries is intended suitably 

lo identify the case and not as a substitute for the record on appeal, 
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which is to be prepared and certified as provided in Rules 7, 8. and 
9. of Supreme Court U. S. 

3 District Court of the United States for the District of 

Columbia 

Holding a Criminal Term 

Criminal No. GO372 

Unttkd States 
r*. 

William McAffee 


Afpdarit of poor suitor 


District of Columbia. 

William McAffee. being first duly sworn, on oath deposes and 
says that because of his poverty he is unable to pay the costs of this 
action or to give securitv for the same, and he believes that he is 
entitled to the redress he seeks by way of appeal, brief statement 
of the nature and cause of action being as follows: 

That on the Sih day of November 1937. he was convicted in the 
District Court of the United States for the District of Columbia 
of the charge of murder in the first degree. That the said convic¬ 
tion is erroneous because of certain facts set forth in the motion for 
new trial, filed in the said cause by affiant, which affiant asks be con¬ 
sidered as a part of this affidavit. 

Affiant therefore asks that an order be passed herein permitting 
him to prosecute his appeal without prepayment of costs, dr giving 
security therefor, and that the expense of printing the record on 
appeal or writ of error be paid by the United States. 

(Signed) William McAffee. 

A t rue copv. 

Test: 

Charles E. Stewart, 

Cirri'. 

WillTF<)RD C11ESTC)N. 

Asst. (Ik. 

Subscribed and sworn to before me this 10th dav of November 
1937. “ ; 

[seal] Riciiaru H. Woodward, 

Xotary Public* I). C. 

Let the order be entered. 

Adkins. ./. 

No objection. 

Samuel F. Beach. 

Assistant U. S. Attorney. 
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4 United States Court of Appeals for the District of Colum¬ 

bia. Filed Jan. G. 1938. Moncure Burke, Clerk. 

In the District Court of the United States for the District of 

Columbia 

Criminal No. 60372 

United States 
vs. 

William McAfee, Alias Major McAfee 

United States of America. 

District of Colombia, tttt: 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the Citv of 'Washington, in said 
District, at the times hereinafter mentioned, tlie following papers 
were tiled and proceedings had, in the above-entitled cause, to wit: 

T) District Court of the United States for the District of 

Columbia 

Criminal No. 60372 


United States 


1 * 8 . 

William McAffee. Alias Major McAffee 

I mlirtmrnt 

Filed in Open Court August 2G, 1937 
District Court of the United States for the District of Columbia 

Holding a Criminal Term 
July Term. A. I). 1937 


District of Columbia. 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one William McAffee. otherwise known as Major McAffee, 
and hereafter in this indictment designated and called William 
McAffee. on. to wit, the twentv-second dav of August 1937. and at 
and within the District of Columbia, contriving and intending to 
kill one Henrietta B. Anderson, then and there being, feloniously, 
wilfully, purposely and of his deliberate and premediated malice, 
with a certain hard, blunt instrument, that is to say. an implement 
and tool commonly used in connection with a furnace for heating 
dwellings and commonlv called a furnace shaker, held in the hands 
of him, the said .William McAffee. did strike, wound, and fracture, 
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the said Henrietta B. Anderson, in and upon the head of her, the said 
Henrietta B. Anderson, and thereby did give to the said Henrietta B. 
Anderson, in and upon her head, certain mortal wounds, fractures, 
bruises, and contusions, of which she, the said Henrietta B. 
6 Anderson, on, to wit, the said twenty-second day of August 
1937, did die. 

And so tlie Grand Jurors aforesaid, upon their oath aforesaid, 
do say: 

That lie, the said William McAffee, in the manner and by the 
means aforesaid, feloniously, wilfully, purposely, and of his delib¬ 
erate and premediated malice, did kill and murder the said Henrietta 
B. Anderson: against the form of the statute in such case made and 
Pi •ovided. and against the peace and government of the said United 
States. 

Leslie C. Garnett, 

Attorney of the United Stotes in 
and for the District of Columbia . 


(Endorsed:) Criminal Xo. 
McAffee, alias Major McAffee. 
Ralph H. Gauker, Foreman. 


60372. United States vs. William 
First Degree Murder. A true bill: 


7 District Court of the United States for the District of 

Columbia 


Tuesday, 


August 31 


ft 

% 


A. D. 1937 


The Court resumes its session pursuant to adjournment: Mr. . 
Justice Letts, presiding. 

* * * * * =k ! afc 

Come as well the Attornev of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail, and by his attorney R. I. Miller, Esquire; 
whereupon the defendant being arraigned upon the indictment, pleads 
not guilty thereto, and for trial puts himself upon the country, and 

the Attornev of the United States doth the like. 

%/ 


Wednesday. October 20", A. D. 1937 

The Court resumes its session pursuant to adjournment: Mr. 
Justice Adkins, presiding. 

* * * * * * * 

Come as well the Attornev of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asvlum and Jail, and by his attorneys Messrs. Miller land Me- 
Menamin: and thereupon comes a jury of good and lawful persons 
of the District of Columbia, to wit: 

Horst E. Goede, Earle G. Wilhoite, Aloysius J. Ganey, Howard B. 
Freas. Thomas A. Eppley, Irvin A. Farrell, Harvey B. Grams, Jr., 
Jacob L. Rosenberg, Paul George, George T. Keyser, Adam L. 
Walter. Herman Friedman, who being sworn to well and truly try 
the issue joined herein, are respited until the meeting of the Court 
tomorrow. 
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8 District Court of tlie United States for the District of 

Columbia 


Wednesday. October 27", A. D. 1987 
* # 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Adkins, presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid, and 
same jury that was respited in this case yesterday: whereupon the 
said jury upon their oath say that the defendant is guilty in manner 
and form as charged in the indictment, of murder in the first degree: 
whereupon said defendant is remanded to the Washington Asylum 
and Jail. 

Friday. November 5", A. D. 1987 


The Court resumes its session pursuant to adjournment: Mr. 
Justice Adkins, presiding. 


Come as well the Attorney of the United States, as the defendant 
herein by his attorneys Messrs. Miller and McMenamin: whereupon 
the defendant's motion for a new trial coming on to be heard after 
argument by the counsel is by the Court overruled to which action 
of the Court the defendant by his attorneys prays an exception which 
is noted. 


9 District Court of the United States for the District of 

Columbia 

Monday. November 8". A. D. 1987 
The Court resumes its session pursuant to adjournment: Mi*. Justice 
Adkins, presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail, and by his attorneys Robert I. Miller. Esquire, 
and Joseph A. McManamin, Esquire: whereupon it is demanded of 
the defendant what further lie has to say why the sentence of the 
law should not be pronounced against him. and he says nothing 
except as he has already said: 


Sentence 

It is considered by the Court, and the sentence of the law is that 
you. William McAffee, alias Major McAffee. for tlie offense of murder 
in the first decree whereof vou have been found guiltv. be and vou 

• V « • 

are hereby sentenced to the punishment of death by electrocution: 
and it is 

Ordered that you. William McAffee. alias Major McAffee. be forth¬ 
with taken to the Washington Asylum and Jail, otherwise known as 
the District Jail, in the District of Columbia, from whence you came, 
and there be kept in close confinement: and that on the 7th day of 
February. A. D. 198S. you be taken to the place prepared for your 
execution within the walls of the said Washington Asvlum and Jail. 
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and that then and there, between the hours of ten o’clock ante 
meridian and two o'clock post meridian, you be electrocuted by the 
causing to pass through your body a current of electricity of sufficient 
intensity to cause your death, and that the application of such cur¬ 
rent shall be continued until you are dead, and may God have mercy 

on vour soul. 

%/ 

10 It is further ordered that a certified copy of this sentence 
shall be transmitted by the Clerk of the District Court of the 
United States for the District of Columbia to the Superintendent 
of the Aforesaid Washington Asylum and Jail not less than ten days 
prior to the time fixed in this sentence of the Court for the executiou 
of the same. ! 

Signed this 8th day of November, A. D. 1937. 

Jesse C. Adkins, Justice. 

Notice of appeal 
Filed November 11, 1937 

* * * * * * * 

William McAffee. District Jail, Washington, D. C. 

(Name and address of appellant) 

Robert I. Miller and Joseph A. McMenamin, 503 D. St., N. W., 
Wash.. D. C. 

(Name and address of appellant's attorney) 

Offense, First degree murder. 

Date of judgment, November 8, 1937. 

Brief description of judgment or sentence. Sentenced to death 
by electrocution. 

Name of prison where now confined, if not on bail, Washington 
Asylum and Jail. 

I, the above-named appellant, hereby appeal to the Court of Ap¬ 
peals of the District of Columbia from the judgment above-mentioned 
on the grounds set forth below. 

William McAffee. 

Appellant. 

Robert I. Miller, 

Joseph A. McMenamin, 

Attorney for Appellant. 

Date, Nov. 11, 1937. 


11 Grounds of appeal 

The trial court erred in admitting in evidence the alleged confes¬ 
sion: or admission against interest of the defendant; in refusing to 
withdraw from the consideration of the jury the question of de¬ 
fendant’s guilt of first degree murder; in instructing the jury; in 
denying certain prayers of the defendant as designated in defendant’s 
motion for new trial: in neglecting to restrain the improper argument 
of the prosecuting attorney; in neglecting to instruct the jury to 
disregard improper remarks of the prosecuting attorney; and other 
reasons. 

Service acknowledged Nov. 11/37. 

Leslie C. Garnett. 
by Samuel F. Beach. 
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Memorandum 

November 11, 1937. 

Order authorizing prosecution of appeal without prepayment of 
costs. 

Adkins. J. 


Assignment of errors 
Filed December 7. 1937 


Comes now the defendant by his attorneys and assigns as errors 
committed by the court during the trial of the above entitled cause 
following: 

1. The Courts action in admitting the alleged confession or ad¬ 
mission against interest of the defendant. 

2. The Courts action in refusing to withdraw from the considera¬ 
tion of the jury the question of the defendant's guilt of first degree 

murder. 

12 3. The Courts action in admitting into evidence, testimony 

regarding a test for blood made upon the backs of the hands 
of the defendant. 

4. The courts action in admitting into evidence testimony regard¬ 
ing fingernail scrapings taken from the accused at the time of his 
arrest. 

5. The Courts action in refusing to instruct the jury as requested 
by the defendant in prayer No. five offered by the defendant. 

6. The Courts action in refusing to instruct the jury as requested 
bv the defendant in praver Xo. fourteen offered bv the defendant. 

7. The Courts action in refusing to instruct the jury as requested 
by the defendant in praver Xo. fifteen offered by the defendant. 

S. The Courts action in refusing to instruct the jury as requested 
by the defendant, in prayer Xo. eighteen offered by the defendant. 

9. The Courts action in refusing to instruct the jury as requested 
by the defendant in prayer Xo. nineteen offered by the defendant. 

10. The Courts action in refusing to instruct the jury as requested 
by the defendant in prayer Xo. twenty offered by the defendant. 

11. The failure of the Court to instruct the jury that they could 
acquit the defendant and bring in a verdict of Not. Guilty. 

Robert I. Miller 
Joseph A. McMexamix, 
Attorney* for Defendant. 


Service of the foregoing assignment of errors acknowledged this 
7th day of December 1937. 

Samuel F. Beach. 
United States Attorney. 

Let this be filed. 

Adkins, J. 
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13 District Court of the United States for the District of 

Columbia 

Friday, December IT, A. D. 1937 

The Court resumes its session pursuant to adjournment: Mr. 
Justice Adkins, presiding. 

* * * * * * * 

Now comes here the defendant by his attorneys Robert I. Miller, 
Esquire, and Joseph A. McMenamin, Esquire, and prays the Court 
to sign. and make a part of the record his Bill of Exceptions taken 
during the trial of the case and filed with the Court on the 17th day 
of December, 1937. which is accordingly done. 

14 Dcsla nation of record 

Filed December 7, 1937 


The Clerk of the Court will kindly include in the transcript of 
record of the aboye-entitled cause, the following: 

1. The caption. 

2. The indictment. 

3. The arraignment and plea. 

4. The -swearing of the jury, trial, and yerdict. 

5. The Defendant's prayers for instruct ion to the jury, and the 
ruling of the Court thereon, and the Court’s charge. 

6. The opinion of the Court on oyerruling the motion of the 
Defendant for a new trial. 

7. The sentence. 

8. Memorandum: Appeal in open Court filed. 

9. Memorandum: Order permitting prosecution of appeal in forma 
pauperis. 

10. The bill of exceptions. 

11. This designation. 

Robert I. Mili.er. 

Joseph A. McMenamin, 

('ounsel for defendant. 

Let this be filed. 

Adkins, J. 

15 District Court of the United States for the District of 

Columbia : 


United States of America. 

I)/strict of Columbia* ss; 

I. Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 10. both inclusiye. to be a true and correct 
transcript of the record, according to directions of counsel herein 
filed, a copy of which is made part of this transcript, in the case of 
United States \*s. William McAfee alias Major McAfee, Criminal No. 
G0372, as the same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe mv name and affix the 
• • 

seal of said Court at the City of Washington, in said District, this 
23rd day of December. 1937. 

[seal] C. E. Stewart. Clerk. 
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Submitted Dec. 7. 1937. Filed Dec. 17, 1937. 


United States Court of Appeals for the District of Columbia. 
Filed Jan. 6, 1938. Monroe Burke, Clerk. 

In the District Court of tlie United States for the District of 

Columbia 

No. 60-372. Criminal 

United States 

vs. 

William McAffee, defendant 

Bill of exception* 

Be it remembered that this cause came on for trial before Mr. 

Justice Jesse C. Adkins. Associate Justice of the District Court 

of the United States for the District of Columbia, and a Jury, on the 

20. 21. 2.7. 26, and 27 days of October 1937. the United States being 

represented by Messrs. Samuel F. Beach and Charles B. Murray and 
* * _ • 

the defendant being represented by Messrs. Robert I. Miller and 
Joseph A. McMenamin. 

Then and thereupon Mr. Samuel F. Beach made the opening state¬ 
ment for the United States. 

Whereupon, to maintain the issues on its part joined, the United 

States produced a witness Eleanor L. Peery, who testified that she 

knew Henrietta B. Anderson during her lifetime, and that in 

August of this year, she went to the District Morgue where she 

saw a body which she identified as being the body of Henrietta B. 
% % 

Anderson. 

And thereupon, further to maintain the issues upon its part 
joined, the United States produced as a witness. Christopher J. 
Murphy, who testified that he was a deputy coroner for the District 
of Columbia, and has been acting as such for the past se\*en years, 
and as such coroner has ]>erformed numerous autopsies: and on 
August 23. 1937. he performed an autopsy at the District morgue on 
the body of the woman identified to him as Henrietta B. Anderson: 
that he had seen her at about 7 P. M. on August 22. 1937. at 1633 
L Street. X. W.. at which time she was lying on a couch on the east 
side of the room with her head pointing north and her feet south. 
Her head was facing the east and she was lying on her left arm. with 
her right arm hanging down oyer the side of the couch. She 
had on a red dress, with blue and white stripes, running 
17 around it, tan and white shoes, tan socks, and the garments 
were covered with blood and blood was running down the 
side of the couch and there was also blood on the floor. 
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At this point, five photographs were shown to the Witness and 
thereupon marked “Government for identification 1, 2. 3, 4, and 5.” 

The witness further testified that on Sunday. August 22. 1937. that 
he assisted in the examination of various spots in the room and vari¬ 
ous articles of wearing apparrel which were later examined by Doctor 
Kosenburg at the District Morgue. That his autopsy disclosed that 
there was dried blood about the head and face and on both arms and 
hands; that there was a contusion over the center of the right shin; 
that there was a contusion over the right side of the nose, and a dis¬ 
coloration of the right eye; there was a scar on her neck from an old 
thyroid operation: there was a laceration of the seal}), angular in 
character. 2 inches long, beginning at a point four inches above the 
opening in the left ear. one and one-half inches anteria to the lacera¬ 
tion. running upward and gapping, one-lmlf inch. There was a 
laceration two and one-half inches long, five and one-half inches 
above the opening of the ear toward the top of the seal}) and gapping 
one-quarter inch. There was a laceration four and one-half inches 
above in a line connecting the two openings in the ear running back¬ 
ward around the scalp, three and three-quarter inches long and 
gapping one and one-half inches, stripped downward and the skull 
protruding through. The witness further testified that the, skull was 
crushed on the left side, with depressions under the lacerations; the 
internal abdominal and chest organs were all negative: that; her blood 
contains 17% of alcohol and 31'/ in the urine, which meant that this 
individual was intoxicated. The cause of death was a crushed skull 
with associated hemorrhage and shock. At about 7 o'clock Sunday, 
August 22, when witness examined deceased, rigor mortis had 
partially set in. indicating the deceased had been dead between 2 
and 0 hours. (K. 7()-c.) 

Upon cross-examination, the witness testified that the blood 

18 of the deceased contained 17'/ and the urine 31% alcohol 
which indicated that the individual was intoxicated. 

Upon re-direct examination the witness testified that 17% 

19 alcohol in the blood means that the saturation of the. blood is 
the extent that the individual would be more or less incoherent 

and be in a careless attitude. The witness further testified that .2%. 
to .25% alcohol in the blood would mean absolute intoxication, or 
coma, or death. 

And thereupon further to maintain the issues upon its part joined, 
the United States produced as a witness, Rebecca Roberta Rossi, 
who testified that she was an adopted niece of the deceased on her 
husband's side and that she lived with Mrs. Anderson at 1633 L 


Street. X. W.. and had been living with her on the 22nd of August, 
1937. that on the Sunday morning of the 22nd of August, 1937, Henri¬ 
etta Anderson after having spent the night with friends, returned 
to the apartment at about 10 o’clock A. M.. changed her clothes 
and called defendant McAfFee from the back vard and asked him to 
do an errand for her; that McAfFee returned and laid a package on 
the drain board on the sink and went back down to his quarters in 
the basement; that the package contained one half-pint bottle of 
whiskey and that she saw her aunt, Henrietta Anderson, take one 
drink of this whiskey. Mrs. Rossi further testified that she left the 
apartment to go to work sometime around 11 o’clock A. M., and did 
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not return until about 6 o'clock at which time, she saw the same 
bottle of whiskey on the drain hoard a little over half full, that she 
saw her aunt in tlie front room lying on a studio couch face down: 
that she went in the other room to call her aunt and shook her hv 
tin* shoulders and found that her head had been struck and was cov¬ 
ered with blood, whereupon Mi's. Rossi unlocked the front door and 
went out through the hall to call for help: on cross-examination Mi’s. 
Rossi stated that defendant McAtfee had a 1 wavs addressed her as 
"‘Madam.'’ On re-direct examination she identified certain pictures 
showing scenes of the apartment, which pictures were admitted in 
evidence. Witness testified the pictures were correct. (R. 84.) 

And thereupon further to maintain the issues upon its part joined, 
the United States produced as a witness, one Max Keedy. who testi¬ 
fied that he lived at 1019 L Street. X. W.. and was acquainted 
with Henrietta Anderson, the decedent, and with her niece 
•20 Rebecca Roberta Rossi. That sometime in the afternoon be¬ 
tween r> and 0 o'clock of August 22. 1937. Mrs. Rossi called 
him and two other boys from in front of 1033 L Street. X. W.. that 
he went into the Anderson apartment and saw Mrs. Anderson lying 
face down on a sofa: that he picked her up by the shoulders and 
noticed a hole in the back of her head and her face was covered with 
blood: that he went to a garage next door and called Xo. 3 Precinct. 
That he immediately returned to 1633 L Street. X. W.. and went 

down to the basement with the other two tx>vs to the defendant 

* 

McAffee’s quarters where they found the defendant in l>ed. That 
while they were attempting to awaken the defendant, the police 
arrived and that the defendant’s condition indicated that lie had 
been drinking. When witness went to the janitor's quarters to 
awaken defendant the door leading from the hall to the quarters 
was latched on the side towards the basement. (R. 99 and 101.) 
At around 3 o'clock on August 22. when witness saw defendant, de¬ 
fendant was very much his usual self and witness would not say 
he was drunk. (R. 111-112.) On cross-examination this witness 
said that it took some time to awaken the defendant. 

The United States further to maintain the issues on its part joined, 

nroduced as a witness Doctor Weslev Frve. who testified that he was 
% * • 

attached to the Emergency Hospital staff: that in answer to a call on 
August 22. 1937. he went to 1033 L Street. X. W.. where he saw the 
decedent, Mrs. Henrietta Anderson whom he pronounced dead at 
about 6: 28 P. M. 

Whereupon the government further to maintain its issues joined 
called as a witness on its behalf, one Jack P. Richards, who testified 
that he lived at 1633 L Street, X. W.; that lie knew Mrs. Anderson, 
the decedent by sight, and that at approximately 3:2~> o'clock on the 
afternoon of August 22. 1937. he saw the defendant. William McAffee 
in the front of the premises: that at about 6 o'clock on the same after¬ 
noon he saw Rebecca Rolierta Rossi at the doorway of the premises, 
whereupon lie and Keedy and Glenn Raburn entered the premises 
and went to Mrs. Anderson's apartment where he saw the decedent 
lving there on a bed. That he went immediatelv with Mr. Keedv to 
summon the police and then returned to the premises where he re¬ 
mained in the hall outside the Anderson apartment. On cross- 
examination he stated that he saw Officer Martin and Mr. Keedv 
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21 assisting the defendant up the stairs from the basement rather 
forcibly and that he had seen the defendant in a drunken con¬ 
dition al>out tlie premises one or two days previous to August 22,1937. 

Whereupon Glenn A. Raburn was called as a witness on behalf of 
the United States and testified that he was living at 1033 L Street, 
X. W., on August 22, 1937: that he was acquainted with the defendant 
McAffee, with the decedent Mrs. Anderson and with Mrs. Rossi; 
that he saw Mrs. Rossi at the door of 1033 L Street, X. W., at about 
0 o’clock on the afternoon of August 22, 1937, that he went to the 
premises with Mr. Keedy and Mr. Richards after Mrs. Rossi called 
them and entered the Anderson apartment where lie saw the decedent 
lying in a prone position on a day bed, that he noticed her head was 
crushed in and there was blood all around; that he went downstairs 
with Keedy about 5 minutes before the police arrived where they 
found the defendant McAffee lying in bed evidently under the in- 
fluence of intoxicants; that between 5 and 10 minutes after they 
entered the basement they got the defendant McAffee out of bed and. 
brought him upstairs. The witness testified further that he had seen 
the decedent Mrs. Anderson previously that afternoon between 2:30 
and 2: 4f> standing at the entrance of 1033 L Street, X. W., and that 
he went down into the basement at approximately 2:45 and bor¬ 
rowed an electric iron from the defendant McAffee, at which time 
defendant was quite sober. (R. 122). On cross-examination, this 
witness testified that the defendant. McAffee had told him at various 
times that he. McAffee, drank eight half pints of liquor a day. 
Witness further testified the defendant was always drinking, but it 
didn't seem to affect his condition. (R. 122). 

Whereupon Mrs. Camille Balas was called as a witness on behalf 
of the United States and upon examination testified as follows: 
That she was acquainted with Henrietta Anderson and that at about 
3 o'clock or shortly after on the 22 of August, 1937, she was sitting on 
a bench in front of 1(535 L Street, X. W., at which time she saw Mrs. 
Anderson standing for a few minutes in the doorway of 1633 L 
Street. X. W.. and that at about 4 o’clock or shortly thereafter 

22 on the same afternoon site saw the defendant McAffee in front 
of the premises 1633 L Street, X. W., at which time he asked 

her if lie could take her baby to the store for some ice-cream. On 
cross-examination this witness stated that the defendant McAffee 
had always l>een courteous to her and on re-direct examination, the 
witness stated that McAffee had never taken her baby to the store for 


an ice-cream cone. 

Whereupon Joseph E. Small was called as a witness on behalf of 
the United States and upon examination testified that he was as¬ 
sistant Morgue master in August 1937, and that he identified the body 
of one. Henrietta B. Anderson to Doctor Murphy, after said body 
had been identified to him by Mrs. Eleanor L. Peery. j 
23 Thereupon further to maintain its issues joined, the United 

States called as a witness, one, Viggo H. Larsen, who, upon 
examination testified, that lie was the commercial photographer who 
took the pictures offered in evidence as government exhibits 1, 2, 3, 
4, 5. 6, 7. 8, 9 and 10. 

Thereupon further to maintain its issues joined, the United States 
called as a witness, one, John Yanne. who upon direct examination 
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stated that he is the owner of premises located at 1633, 1635 L Street, 
N. W., and that the defendant McAffee worked for him as handy 
man in these buildings, that he knew the decedent Mrs. Anderson. 
The witness testified further that he saw the defendant, McAffee 
on Sunday. August 22, 1937, between 3 and 3:15 in the afternoon. 
That when he entered by way of the basement steps leading from 
the front of 1633 L Street. X. W.. he saw a light in the rear of the 
basement, by looking through a window pane in the front basement 
door which was locked, that at that time he saw the defendant, 
McAffee approach from the back of the basement and looking to¬ 
ward him, that he. the witness thereupon knocked at the door and 
rattled the door knob and that it took the defendant McAffee from 
5 to 10 minutes to cover the distance of about 30 feet from the rear 
of the basement to the door where the witness stood. That the 
defendant walked very slowly, not staggering. Pa it of the testi¬ 
mony of this witness is as follows: 

The Witness. I said not staggering, but slowly, walking very 
slowly. So lie finally opened the door, and said, “yes, sir, boss, what 
you want '" I said, “what's the matter, Major, you drunk again i" He 
said, “no. sir. boss, I haven't been drinking; I haven't had a drink 
for three davs." He savs, “it's mv heart this time." He looks 
down and he says, “look at my knee." I said, “look, Major, it seems 
to me the place for you is in the hospital." He says, “yes, sir, boss, 
the hospital is the place. 7 ' I said, “what would you like me to do, 
to call the ambulance? 7 * He said, “no, sir. boss, not that, not 
24 that." 1 said “what vou want to do ' Would vou like to go 
tomorrow {" He savs. “ves, sir: it is all right tomorrow, but 
not todav. 7 ' 

ft 

And I looked in the back of the basement quarters, and he said 
to me, “I want vou to be a man. sir. You hear. sir. boss. I want vou 
to be a man. 7 ' I said, “what in the world are you talking about'* 7 
The witness further testified that the defendant indicated a garage 
across the street and told him that he. the defendant, owned it and 
offered to take the witness across the street to prove his ownership 
and introduce him to the men there. The witness went on further 
to state that he went upstairs to the first floor of the building and 
that at that time noticed that the door to the Anderson apartment 
was closed and at that time he closed and latched the door leading to 
the basement steps. At that time the bolt on the hall side of this door 
was unlatched and witness latched it. The hook on the basement side 
of that door could have been on. but witness could not see that. (R. 
146). The witness testified further that he saw the defendant at¬ 
tempting to come up the front basement steps and ordered him to 
return to the basement which the defendant did forthwith and that, 
he saw the defendant at about 4 o'clock of this same afternoon 
sitting on the back fender of a car across the street from 1633 L 
Street, X. W. On cross-examination when the witness was asked 
why he said to the major “Are you drunk again? 77 He answered, 
‘‘Because he told me a week before that he could drink two gallons 
of whiskey and never nobody would notice in on him.* 7 Upon fur¬ 
ther cross-examination the witness stated that he saw the defendant 
and Mrs. Anderson talking together between 3 and 4 o’clock on 
Saturday afternoon. August 21. 1937. 
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Whereupon Bernard Gilbert Mason was called as a witness on 
behalf of the United States, and upon examination testified that 
he was employed at a garage located at 1630 L Street, N. W. just 
across from 1633 L Street. N. W., that he knew the defendant, Wil¬ 
liam McAffee, that he saw the defendant McAffee around the prem¬ 
ises 1633 L Street. N. W., on Sunday, August 22, 1937, around noon 
time, at which time the defendant was getting ice from an ice-man. 
that the defendant called him across the street and asked the wit¬ 
ness to get him some whiskey, that he. the witness thereupon pro¬ 
ceeded to get one half pint of whiskey, which he delivered to 
gf> the defendant McAffee in his apartment in the basement at 
about 1:30 P. M.: that at that time the decedent, Mrs. And¬ 
erson. was in the basement with the defendant McAffee and she 
asked the witness to get her some whiskey. The witness further 
testified that he got another haif pint bottle of whiskey at Mrs. 
Anderson's request which he delivered to the defendant, McAffee. 
Upon cross-examination the witness testified that he was sure Mrs. 
Anderson was down stairs at the time he delivered the first bottle of 
whiskey. 

26 Thereupon the Government further to maintain its issues 
joined produced Sargent John C. Dalglish, who upon exami¬ 
nation testified that he was a member of the Metropolitan Police 
Force attached to the Homicide Squad, that on August 22, 1937. at 
about 6 o'clock P. M., he went to 1633 L Street, X. W., and entered an 
apartment on the first floor rear of the premises where he saw a 
woman lying on a couch with considerable blood about her head and 
the back part of her shoulders: that at that time he saw the defendant, 
McAffee sitting in an overstuffed chair to the left of the door as he 
entered the apartment; that there were other police officers in the 
room and that shortly after his arrival tliev took the defendant, 
McAffee from the apartment to the third precinct. The witness fur¬ 
ther testified that sometime around 9 o'clock of that same evening he 
himself went to the third precinct and interviewed the defendant. 
McAffee together with Doctor McDonald, Doctor Murphy and Doctor 
Rosenberg, inspector Thompson. Captain Keck and some few other 
office*. • that at the time they were questioning the defendant he was 
under the influence of liquor. The witness testified that he again 
interviewed the defendant at No. three precinct at about 12 o’clock 
midnight and that at that time the defendant was still under the 
influence of liquor; that the witness again questioned the defendant at 
about f> o’clock in the morning of August 23, 1937, on the second floor 
of No. three precinct, at which time he was in the company of Detec¬ 
tives Shiman, Christian, and Britton. At that time defendant was 
sober. ( R■ 166.) That morning these same detectives, the defendant 
and the witness went to Headquarters where a conversation of the 
defendant was reduced to writing. 

Thereupon counsel on both sides approached the bench, at which 
time defense counsel objected to the admission in evidence of the 
paper writing supposedly signed by the defendant at Headquarters 
on the morning of August 23, 1937, on the grounds that the defend¬ 
ant was under a duress prompted by mental cruelty at the time of the 
alleged conversation which was reduced to writing and supposedly 
signed by the defendant as a voluntary confession. 

45741—38-3 
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27 Thereupon the Court dismissed the jury from the Court 
Koom so that testimony could l>e taken in their absence to 
decide the admissibility of the alleged confession. 

28 The Government further to maintain its issues joined again 
placed on the stand. Mr. Dalglish. and upon examination testi¬ 
fied that he first saw the defendant. McAffee at approximately 6:30 
P. M. August 22. 1937. at 1033 L Street, at which time the defendant 
was Ixdng taken from the premises: that he next saw the defendant at 
Xo. 3 precinct about two hours later at which time he was being 
questioned by several officers, but that he. the witness, did not exten¬ 
sively question the defendant at that time because the defendant was 
in an intoxicated condition: that the defendant was questioned about, 
an hour and that his shoes and trousers were taken from him: that 
he next saw the defendant at about 12 o’clock mid-night at which 
time the defendant was questioned for about an hour: that some¬ 
time around .*> o’clock in the morning on August 23. 1037. the de- 
fondant was taken up stairs in Xo. 3 precinct and questioned and then 
taken to headquarters, where he made a statement to the stenographer, 
which was reduced to writing. At that time witness might say de¬ 
fendant was sober. He was nervous. Defendant was not promised 
anything for any statement. He was advised he could make a state¬ 
ment and was asked if he cared to repeat a verbal statement he had 
already made, and advised at the time that such statement would be 
produced in Court on the day of his trial and was informed that he 
was not being offered any promises or inducements to make such 
statement. 'Whereupon, defendant stated that lit* would make the 
statement, and that was when the written statement was made. Wit¬ 
ness thinks defendant from the time he was arrested until he was 
taken to Headquarters on Monday morning had had possibly f> hours 
of sleep. (R. 178-170.) Cpon cross-examination, the witness stated 
that the defendant was in a very nervous state at the time he was 
taken to headquarters on the morning of August 23, 1037. To wit¬ 
nesses' personal knowledge defendant was carried from the cell in 
Xo. 3 Precinct to the Captain's office twice, and after this the witness 
and other police officers left and went through the city looking for 

certain people to talk to them. ( R. 181-182.) 

20 Whereupon Joseph W. Shimon was produced as a witness 

on behalf of the I’nited States and upon examination testified 
that he was a detective sergeant of the Metropolitan Police Depart¬ 
ment: that he arrived at premises 1033 L Street. X. W.. at about 
0:30 P. M., on August 22. 1037. at which time the defendant had 

alreadv been removed to the station house: that at about 0 or 0:30 
%/ 

P. M.. he went to Xo. 3 precinct and got the defendant from the cell 
block and brought him to the captain’s office where he left the de¬ 
fendant for questioning: that he went out of the precinct and returned 
about mid-night at which time the defendant was still in the cap¬ 
tain’s office: that he again left the precinct and returned about 5 
o’clock in the morning at which time he went into the cell block and 
brought the defendant up to the detective’s rooms.on the second floor 
of the precinct where he. the witness, and detectives Britton and Chris¬ 
tian questioned the defendant for a short time; that while they were 
so questioning the defendant. Sergeant Dalglish came into the said 
room: that thev all got into a car and drove back to 1633 L Street, 
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N. W., taking the defendant with them; that they stayed at the 
house at 1638 L Street quite sometime and brought the de- 

30 fendant to the office of the homicide squad at headquarters 
where a statement was taken from the defendant sometime 

after 7 o’clock in the morning of the *23rd of August, 1937; that 
at that time in the morning the defendant was all right. He was 
quiet and a little shaky. (K. 189). That during the time they all 
traveled from No. 3 precinct to 1633 L Street, N. W., and to head¬ 
quarters, it had been raining and that the defendant and all of them 
were wet; that after a statement was taken from the defendant a 
blood test was made upon the defendant at which time he told Dr. 
Rosenberg, he wasn't feeling well and that he was cold and wet 
from being transported back and forth in the car and asked for 
a drink of whiskey. The witness further testified that he believed 
a drink was given to the defendant at that time. Upon cross- 
examination, the witness testified that the defendant was very nervous 
at the time lie asked for a drink in the morning: that the defendant’s 
clothes had been taken from him and that the witness gave him an 
old coat and pants. On re-direct examination the witness stated 
that on the aforesaid morning of the 23rd, when they were down 
in the basement of 1633 L Street. N. W.. lie took a shaker from the 
furnace, but it was clean and no marks on it at that time: and witness 
asked the defendant if that was the one he used and the defendant 
said, u Yes. I washed it”. Witness and other officers went to the tubs 
and found the handkerchief the defendant said he had used and it 
had brown stains on it and McAffee said this was the handkerchief he 
used to wash off the piece of iron. (R. 193). On re-crbss-examina- 
tion, the witness testified that the defendant was questioned from 
about 5 o’clock until 7 o'clock. ; 

Thereupon detective Harry Britton was produced as a witness 
on behalf of the United States, and upon examination testified that 
he went to 1633 L Street, on August *22, 1937, at about 6 o’clock 
in the evening. That he saw the defendant in the captain’s office 
at No. 3 precinct sometime around 9 o'clock, that he was in and 
out of the precinct during the course of the night and several times 
saw the defendant in the captain's office. That he saw the defendant 
upstairs at No. 3 precinct at 5 o’clock in the morning; that he 

31 accompanied the defendant and other officers to 1633 L Street, 
N. W.. and then to headquarters. During the time witness 

saw the defendant at 1633 L Street, defendant appeared to be fairly 
normal and when questioned there about articles found on the 
premises the defendant made intelligent replies, and defendant said 
the handkerchief found in the tub in the basement was the one 
with which he had washed the shaker. Defendant did not at that 


time complain about being talked to nor about the treatment he was 
receiving. (R. 198-199.) Upon cross-examination, the witness stated 
that the defendant was possibly a bit nervous on the morning of the 
23rd; that he was wet and had on some make-shift clothes. 

Whereupon the Government further to maintain its issues, called 
as a witness on its behalf William Christian who upon examination 
stated that he was a member of the Metropolitan Police force; that 
at mid-night of August 2*2. 1937. he saw the defendant in the cap¬ 
tain’s office at No. 3 precinct; that he accompanied the defendant and 
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some other officers to 1633 L Street, and later to headquarters at 
which time the defendant made a statement to a stenographer; upon 
cross-examination, the witness testified that the defendant was cold 
and was given a coat and pah/ of pants. 

Thereupon John P. Meshkoff was called as a witness on behalf 
of the United States, and upon examination testified that he went 
to 1633 L Street, on August 22. 1937, at about 6 P. M., at which 
time he saw the defendant: that he again saw the defendant in the 
Captain's office at ■ No. 3 precinct sometime later that evening and 
that at the time he saw the defendant witness smelled liquor on de¬ 
fendant's breath and defendant was very excitable. Upon cross-ex¬ 
amination, the witness testified that sometime the next morning, he 
saw the defendant having a blood test made upon him at No. 3 
precinct. 

Whereupon Richard Rosenberg was produced as a witness on be¬ 
half of the United States and upon examination testified that he 
was assistant corner for the District of Columbia: that on August 
22. 1937. he went to 1633 L Street, about 10 o'clock in the evening 
and then went to No. 3 precinct where he saw the defendant. McAffee 
in the Captain's office for about a half hour and then was taken 
to 1633 L Street. N. W., where he was taken through the house 
32 and questioned for about a half hour and then returned to No. 

3 precinct and kept in the Captain's office until 2 or 3 in the 
morning, at which time the Doctor testified that he left the precinct 
to go home. The witness testified that he left the precinct, but 
further testified that the defendant seemed to be under the influence 
of liquor, but not enough to be confused—that is, lie talked very 
plainly and was able to relate things in a very logical manner (R. 
220). Witness testified that the defendant was dressed in his under¬ 
drawers or pajamas, or something, and was complaining that some¬ 
body had stolen his whiskey. Witness took scrapings from under 
defendant's linger nails, and the defendant did not resist, but was 
very willing to submit. Witness told him what witness was doing. 
Defendant did not complain about anything except the stolen whis¬ 
key and witness did not hear anybody threaten or abuse him in any 
way. (R. 222). On cross-examination, the Doctor testified that the 
witness was in a highstrung condition and that lie had given him 
an ounce and one half or two ounces of whiskey. 

Thereupon Inspector Bernard W. Thompson was called as a wit¬ 
ness on behalf of the United States and upon examination testified 
that he went to No. 3 precinct at about mid-night of August 22. 1937. 
and that sometime between one and two o'clock. A. M.. he saw the 
defendant in the captain's office of the precinct at which time the de¬ 
fendant was being questioned by several officers. Mr. Moran was 
being questioned at the time until McAlfee was brought into the room 
to identify him, if possible. Defendant and Moran identified each 
other. Defendant gave the officers several statements about friends 
of Mrs. Anderson whom the officers were looking up and investigat¬ 
ing, and through information furnished by the defendant to the 
officers the officers were investigating certain facts and circumstances 
during the night. After being out working on several leads which 
defendant had given out the officers would return to the 3rd. precinct: 
that during this time the defendant was not threatened by anybody 
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and did not complain about the treatment l\e was receiving, nor about 
insufficient sleep, food or clothing. (K. 231-2-3). 

Thereupon captain Ira K. Keck was called as a witness on behalf 
of the United States and upon examination, testified that he 

33 went to No. 3 precinct at about 8:30 P. M., on August 22, 1937, 
where he questioned the defendant several times in the captain’s 

office at the station house: that he took the defendant to the premises 
of 1033 L Street. X. W.. sometime before 12 o’clock and then returned 
him to Xo. 3 precinct again: that when he had the defendant at. 1033 
L Street. X. W„ on this occasion, the defendant expressed a desire to 
be taken to the basement of the house where he thought he left a bottle 
of whiskey, expressing a desire that he wanted a drink. The captain 
further testified that the defendant was intoxicated during the entire 
course of the evening, and that at 3 o'clock in the morning, the de¬ 
fendant was talking in a rambling manner. Upon cross-examination, 
the witness testified that the defendant was dressed in a suit of 
pajamas at the time he took him to 1033, L Street. X. W.. and that he 
showed signs of being intoxicated at 3, o’clock in the morning. Dur¬ 
ing the entire time witness was in the precinct, he heard no one charge 
the defendant with the crime, but the officers were attempting to ex¬ 
tract from the defendant names of deceased’s associates which the 
officers followed up. resulting in the arrest of one of them, and they 
were looking for another man who happened to he out of the city at 
the time: that as a result of information given by the defendant the 
officers would leave the precinct to investigate and thereafter would 
report back to the precinct. Defendant was not threatened and did 
not complain. (R. 230-237). On cross examination witness stated 
that the defendant showed signs of being intoxicated at 3 o'clock in 
the morning, though he was better than he was in the forepart of the 
night. (R. 238). 

Thereupon the Government further to maintain its issues joined, 
produced captain Arthur E. Miller, who. upon examination testi¬ 
fied, that he saw the defendant in his office at Xh>. 3 precinct between 
the hours of 8 and 9:30 o'clock on the evening of August 22, 1937; 
that at that time the defendant was being questioned by two men 
and that he was somewhat intoxicated. 

Thereupon H. H. Saunders was called as a witness on behalf of 
the defendant and upon examination testified that he knew 

34 the defendant, that he saw him on Saturday, August 21, be¬ 
tween the hours of 7 o’clock and midnight and that the de¬ 
fendant was very intoxicated: that lie saw the defendant on Friday 
evening, on August 20, 1937. around 9:30 or 10 o'clock and that he 

was verv intoxicated at that time. The witness further testified that 
* 

he saw the defendant on Sunday evening. August 22, 1937, some- 
time around 8 o’clock as the officers were bringing the 1 defendant 
out of 1633 L Street, at that time the defendant was intoxicated. 
The witness further testified that he saw the defendant being taken 
from 1633 L Street, at about 6 o’clock Monday morning, August 23, 
1937. and that the detectives were holding the defendant at that 
time. On cross examination the witness stated that when he saw 
the defendant at 10 o'clock on Saturday night defendant was stand¬ 
ing on the steps of 1633 L Street and witness was on the same side 
of the street; that witness and defendant did not hold any conversa- 
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tion; that witness saw defendant get up and walk toward the liquor 
store and walk close enough for witness to smell whiskey on de¬ 
fendant's breath: that it was hard to tell whether defendant stag¬ 
gered because lie staggered when he was sober: that defendant 
looked like he was drunk, but witness did not know whether he was 
on that occasion. (R. 249-50-51.) 

Thereupon William McAffee. the defendant, was called as a wit¬ 
ness in his own behalf and upon examination testified that he saw 
the deceased on Sunday morning. August :22. 19:57. at which time she 
asked the defendants to give her a drink: that he went out and 
purchased some whiskey for Mr. Anderson: that he and Mrs. An¬ 
derson drank two half pints and that later on during the day they 
drank a quart of Maryland corn whiskey: that after drinking the 
corn whiskey, the defendant testified his mind went blank and he 
did not come to Iris senses again until Monday evening sometime 
about dark. Upon cross-examination, tin* defendant testified that 
when he came to his senses Monday evening, he was locked in a 
cell at Xo. 8 precinct: that he was cold and shivery: that he did not 
have any clothing: that he called to some of tin* policemen and 
.‘55 that they gave him a wool blanket in which he wrapped him¬ 
self. The defendant further testified that he and the de¬ 
ceased drank about a half gallon of whiskev together on the Sun- 
day in question. Upon being shown tin* typewritten sheet with 
his signature on it. the defendant admitted that it was his hand¬ 
writing, but denied that he had ever seen tin* paper before. On 
cross-examination defendant stated that while he and Mrs. Ander¬ 
son were drinking the quart of Maryland Corn whiskey, a boot¬ 
legger came in the back with more whiskev. Witness thinks this 
bootlegger was a white man. (R. 284-85.) On Uross examination 
witness further stated that he bought the Maryland corn whiskey 
from a bootlegger but defendant refused to testify as to who the 
bootlegger was. saving **I don't snitch". (R. 282-288.) 

Thereupon John C. Dalglish was produced as a witness on behalf 
of the defendant and upon examination testified, that a furnace 
shaker was shown to the defendant in the Homicide Squad room on 
Monday morninir. August 28. 1987. at which time the defendant was 
asked whether or not the said furnace shaker was the weapon used, 
and the defendant answered in the affirmative. 

Whereupon the following took place: 

Mr. Milldf. I want to call your Honor's attention to the Perry go 
case. Your Honor is familiar with it. The case is where a 
86 17-year-old boy was the defendant. The Court of Appeals 
said this: 


‘‘The defendant was of low mentality, who had denied his guilt 
for an hour." 

He was surrounded with police officers, and when they brought tlie 
girl in—and, if Your Honor please, this was only one hour, and here 
is a man who had had 12 hours. And when they brought the girl 
in. he said, “Yes. I killed her." 

Here. Dalirlish has testified the first time he had him here, at head¬ 
quarters, at the station house, and finally when they brought that 
in—and here is what I am trying to bring out in my humble capac¬ 
ity—in the Perrvgo case, after talking to tlie man for an hour. 
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without force or violence, as is the case here, ami when they brought 
the girl in, lie said, “Yes, I killed her.** 

In this case they bring in the shaker, and after driving him eight 
hours or 10 hours, and after carrying him back and forth several 
times—and I don't have to go over this again with your Honor—at 
six o'clock, nine o'clock, back to the house, and driving him through 
a rain storm in his underclothes, and carried back to the station 
house, in the captain's room two or three hours. And the Coroner 
says that from the time lie got there until three o'clock in the morn¬ 
ing. which is at least five hours. And they were continuously both¬ 
ering him and asking him questions, and taking blood from his arm. 
and continuously talking to him. and tlie Coroner said there was a 
question about the whiskey and they gave him one or two ounces of 
whiskey. 

In the Perry go case there was only one hour of coni in/'oijisly talking 
to him. And what I am trying to bring out here, to Your Honor's 
attention, is that here is a man after nine or 10 hours, with no sleep 
at all. with no evidence lie had one scintilla of sleep- 

The Corin'. One of the officers said he had four or live; hours, and 
another said he woke him up. ; 

Mr. Mili.kk. The last witness testified that at live o'clock in the 
morning, after they got back. McAffee was awake, they took him out 
in the room and he was in his underclothes. And before they 
37 took him back to the house they thought he was so wet and 
thought it best to give him a pair of pants, and Your Honor 
asked if they gave him anything else, and he said they gave him a 
coat. 

And after that at least two officers don't know whether they vent 
hack to the station house or to the house. 

Xow. Dalglish savs they didn't go there, but lie made; an honest 
mistake. 

But I sav with the continuous talking, and von have seen the man. 
a man who has imbibed in liquor from Friday night until the un¬ 
fortunate affair on Sunday, and all the witnesses—Kirk savs he was 
intoxicated, Thompson says lie was intoxicated from three o'clock 
in the morning when he left there, and certainly from three o'clock 
when he was under observation talking to him. and the Doctor savs 
he left at three o'clock and lie was then intoxicated when he took 
blood from him, and he was put hack in the cell—assuming that was 
at half past three o'clock—and then at five the other gentlemen come 
and find him awake. Where did he get the three or four hours* 
sleep ? 

I say from tlie testimony in the whole case there is not evidence 
except Serge'nt Dalglish's that would say that he got five hour's sleep. 
But there is nobody who said lie got one minute’s sleep—from six 
o’clock to eight o’clock, back to the station house, in the Captain’s 
office. The Coroner got there about 10 o'clock after bis fishing trip, 
and said lie was there until three o’clock in the morning. He was 
carried in one room and put his hand on a paper and blood was 
taken from him. and that must have been made at four o'clock. 

At five o'clock, after they came back from breakfast, they find 
him in the cell and take him upstairs. 
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He was soaking wet from being transported in the rain storm, and 
they thought it human to put on some pants. And some of the 
evidence is that they carried him hack to the station house and that 
he doesn't make a signed confession until they brought in that poker 
and showed it to him and asked him if that isn't the tiling he hit 
her with, and he said ves. 

I most respectfully say to Your Honor, sir. that this con- 

08 fession couldn't he voluntary. And the Court of Appeals says 

in this particular case, which your Honor knows as much 

alxwt as I do. that a confession which isn't entirelv voluntarv mental 

• 

action should be excused. 

And how in the world a man who was drunk, according to all the 

witnesses, that dav—Dalglish savs he didn't talk to him at 12 o'clock 

• • m 

in the morning. There was no evidence he had any sleep at that 

time. At four o'clock they go to lunch and come back again, and I 

am saving to Your Honor that Your Honor ought to exclude the 

confession. Does vour Honor have the Perrvgo case before vou? 

« * * • 

The Court. No, I don't have that. 

Mr. Miller. Does Your Honor have the Wan case' 

The Court. T have had them both. 

Mr. Miller. And mav I sav this: 

• • 

In the Wan case they gave him food, took him to the station 
house, did everything in the world to be nice with him, and no 
brutality was used. But the Court said that that alone, because of 
the continuous talking to him. the confession was inadmissible. 

The Court. In my opinion the facts in this case do not bring it 
within either the Wan case or the Perrgo case. As to the drunk- 
eness—and that didn't appear in either one of those cases—the Court 
of Appeals said in Bell vs. I’nited States. 60 Appeals .>(>, that the 
rule of law seems to be well settled that the drunken condition, and 
so forth, shall not make a confession inadmissible in evidence but 
may effect its weight and credibility before the jury. 

Well, all the officers who have testified have said in their own 
judgment when this confession was made, around seven or eight 
o'clock, that in their judgment they thought he did understand what 
he was saying, and the questions that were put to him. 

So that under the available decisions on the question of intoxi¬ 
cation. in my judgment the evidence requires me to find that he did 
understand what he was doing, that he was sufficientIv removed from 
the influence of liquor at that time to know what he was doing. So 
I overrule the objection. 

39 I suppose it would be proper to commit the testimony given 

to the jury, so that they may then pass upon that. since I have 
ruled that it is admissible. 

Mr. Miller. And may I have an exception? 

The Court. Yes. 

Thereupon the jury was recalled to the court room and Sergeant 
Dalglish was recalled as a witness on l>ehalf of the United States 
and upon examination testified that he went to 1633 L Street, X. W.. 
on August 2 * 2 . 1937. sometime around 6 P. M. at which time the 
defendant McAfTee was being taken from the building, bv Sergeant 
Meshkoff. that when Ive saw the defendant at the precinct, sometime 
around 8 o'clock and again around mid-night the defendant was 
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intoxicated: that during the period from 8:00 P. M. until midnight 
defendant told witness and other officers about certain people who 
had called upon Mrs. Anderson at her apartment; that during the 
period neither witness nor anybody in his presence accused the de¬ 
fendant of committing the crime; that defendant made certain state¬ 
ments to witness and other officers as a result of which the officers 
left the precinct to make investigations; that to the best of witnesses’ 
recollection, he went back to the premises 1633 L Street between 
8 o’clock and midnight and after midnight returned to No. 3 pre¬ 
cinct; that shortly afterwards the defendant was brought back to 
the Captain’s room again where he was asked questions and made 
replies possibly until 1 o'clock, after which witness left the precinct 
again; that at this time witness would say that defendant was still 
under the influence of liquor; that witness saw defendant again at 
No. 3 precinct some time after 5 o’clock and at that time defendant 
had sobered. (R. 305-6-7). Witness was asked at premises 1633 
L Street shortly after 5 o’clock on the morning of August 23, whether 
the furnace shaker shown to him at that time and place was the one 
with which he had killed Mrs. Anderson and he said it was. (K. 308.) 
That shortly after 6 o’clock on the morning of the 23rd of August, 
1937, the witness and several other officers questioned the defendant 
in the Homicide Squad room at headquarters at which time the wit¬ 
ness had a furnace shaker in his hand which the defendant 
40 identified as the shaker lie had used to strike Mrs. Anderson. 

The witness further testified that the conversation that he had 
with the defendant at that time was reduced to writing and signed 
by the defendant, the witness and detective Shimon, Britton and 
Christian. ; 

At this point a paper writing was shown to the witness and he 
identified it as the one made and signed by them in the Homicide 
Squad room, on the morning of August 23, 1937. 

Whereupon the following took place: 

Mr. Beach. We offer the statement. 

Mr. Miller. I object to it. 

The Court. Very well: the objection is overruled. 

Mr. Miller. And Your Honor allows me an exception—on the 
grounds I have already stated in the record, and Your Honor allows 
the exception ? 

The Court. It will be understood that all the objections made here¬ 
tofore are now repeated, and the formal ruling. 

Mr. Miller. Thank you. Your Honor. 

(The statement referred to was marked “Government’s Exhibit No. 
11” and received in evidence.) 

Mr. Beach. At this time may I read the statement to the jury? 

The Court. Yes. 

Whereupon the following statement was read to the jury. 

45741—38-4 
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41 Confession 

“Office of the Homicide Squad. 

Met. Police Department. 

Washington* D. ('., Monday, August 23,1037 — 7:53 a. m. 

He: The Death of Henrietta B. Anderson—white—86 years, August 

22. 1987 

“Statement to Major McAffee, colored. 70 years. 1688 L Street, X. W. 
(Basement), by Det. Sgt. J. C. Dalglish of the Homicide Squad: 

“Major McAffee you are held on account of the death of Henrietta 
B. Anderson, above described, who came to her death at 6:2f> P. M. 
August 22, 1987, being pronounced dead by Dr. Fry of Emergency 
Hospital, at 1st floor, rear apartment of premises 1688 L Street, X. W., 
said death the result of numerous blows to her head fracturing her 
skull. You have made a verbal statement covering the facts of your 
connection with the death of this woman. I now ask you to repeat that 
statement so that same may l>e placed in typewritten form. You un¬ 
derstand vour statement is beiiur made voluntarily and we are not 
offering you any promises in order to get you to make this statement 
and also for the death of this woman when it becomes necessary to 
try you. After hearing what I have just told you, do you care to 
repeat your statement ? “Answer by Major McAffee: ‘Yes. sir.' 

STATEMENT 

“I have been knowing Henrietta Anderson for about two years 
and I have been going with her that long. Me and her fell out on 
account of Annie May Johnson, 21*2 Ivev St.. Rockv Mount, North 
Carolina. She is a school teacher. I told Miss Anderson that I would 
give up Annie May if she would give up the tall man. Last Thursday, 
August 19, 1937, Miss Anderson went down to the beach and stayed 
out all night and me and her got to fighting the next day, Friday. 
She stayed home all day Friday drunk. I fell out again Yesterday. 
I said that I wanted to go down town and she told me that I was 
going nowheres. I was in front of 1633 L Street. N. W.. and then 
I went over to the garage across the street and she came out with an 
ice pick and called me and she went over and talked with 

42 the little lady who had the baby and then I went down to the 
cellar of 1633 L Street, X". W. Then she came home and me and 

her got to fussing: again and I hit her with my fist. 

“She followed me down the cellar with the ice pick and that is 
where I got the crow-bar or shaker and then me and her goes upstairs 
and she laid on the bed and told me I was going to bed with her 
and I tells her I wasn't and then I hits her over the head with the 
crowbar twice and she was on the bed at the time. I was standing by 
the bed. The first time I hit her with it she turned over and then I 
hit her again and I don't remember hitting her more than twice 
with that crow bar. or shaker. Then I left her and went on down¬ 
stairs with the shaker and washed it off in the set tub and I put 
the shaker back on the furnace and then I went to bed. That’s all 
I know about it. 

“(Red Ink Type.) 
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“Questioned by Det. Sgt. J. C. Dalglish of the Homicide Squad: 

Q. Major, you were jealous of Henrietta’s attentions to this big 
tall man whom you refer to, is that right ? 

A. Yes. sir, she was going to marry him. 

Q. How do you know she was going to marry him? 

A. She told me. I told her before she would marry him, I would 
kill her. She stopped me from marrying Annie May. 

Q. When did you tell Henrietta that you would kill her? 

A. Last week when you told me she was going to marry this 
fat man who came to the house. He is the one who carried her down 
to the beach and they stayed all night. 

Q. Then it was the fat man you were jealous of and not the tall 
man, is that correct ? 

A. Yes, sir. 

Q. Major, yesterday afternoon, August 2*2, 1937, when Henrietta 
went down in the basement with you, as you say, with the, ice pick 
in her hand, she did not attempt to stab you at that time did she? 

A. t kept her from it by getting the shaker and me and 

43 her went back upstairs. 

Q. At this time did Henrietta go up before you?! 

A. I was right behind her going upstairs. 

Q. At that time did you have the shaker in your hand? 

A. Yes, sir. 

Q. Did she at that time go into her living room and lie down on 
the couch? 

A. Yes, sir. 

Q. After she lied down on the couch was she lying on her face? 

A. Yes sir and that was the time I hit her. 

Q. Did you notice, just before you struck Henrietta when she was 
lying on her face if she had the ice pick in her hand at that time? 

A. I don’t know. 

Q. After you struck her the first time Major she rolled over from 
her back to her stomach, is that correct? 

A. Yes, sir. 

Q. Did you strike her while she was facing you or while she was 
looking away from you? 

A. She was looking at me while I was talking about killing her 
for going with the fat man. 

Q. When you struck her the second time was she on her back or 
stomach ? 

A. She was on her stomach; when I hit her the first time she rolled 
over. 

Q. Have you any idea Major as to what time it was when you 
struck Henrietta Anderson with the shaker? 

A. I don’t know what time it was. 

Q. Do you happen to know the name of the fat man you refer 
to in your statement? 

A. No sir. 

Q. Have you ever seen that fat man around 1633 L Street, N. W.? 

A. Yes sir, he came there yesterday and he cussed her and I 
heard him say 4 Huh, Huh, I told you about this G. D. Thing’ and 
then he went away and then me and her got to drinking good 

44 then. I then asked her if she had been talking to him about 
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me. She said that if she did it was none of my damn business. 

Q. When you carried the shaker down in the basement, after strik¬ 
ing Henrietta with it, why did vou wash the blood from the 
shaker? 

A. Because I didn’t believe that the police or any one else would 
believe I did it. 

Q. Was there, by any chance Major, a similar case to this one 
that brought the idea to your mind to kill Henrietta? 

A. Nothing but that man and if she hadn't told me she was going 
to marry that man she would be living. 

Q. Do you happen to know what that fat man does for a living? 

A. No, sir but I think she told me he worked at a garage or a 
filling station somewhere. 

Q. Major, I am now showing you an iron furnace shaker No. 
‘22-31-42-09’ and ask you if this is the furnace shaker you struck 
Henrietta Anderson with August 22, 1937? 

A. Yes sir and I washed it off after I did it. 

Q. That is the same shaker that you showed us and the same 
shaker that was taken from 1633 L Street. N. W., this morning, 
is it not? 

A. Yes sir. 

(Signed) Major McAfee. 

J. C. D. 

45 Upon further examination, the witness testified that during 
the course of his investigation at 1633 L Street. N. W., he saw 
certain blood spots on the steps leading: to the basement; that he 
called these to the attention of Doctor Murphy and Doctor Rosen¬ 
berg. 

Whereupon the following took place: 

Mr. Miller. May I object. The defendant wasn’t there when you 
called the attention to Dr. Murphy or Rosenberg? 

The Witness. No, sir. 

Mr. Miller. I will object to the statement made out of the presence 
of the defendant. 

The Court. It is for the purpose of identifying the spots. 

Mr. Miller. May I object to any statement made to Dr. Murphy 
or Rosenberg out of the presence of the defendant ? 

Mr. Beach. I don’t intend to ask him that, and if I wish, I wish it 
would go out. 

The Court. Are you objecting to the testimony already given? 

Mr. Miller. Yes. 

The Court. You move to strike it out ? 

Mr. Miller. Yes. 

The Court. I think it is proper. I will allow it to stav in. 

Mr. Miller. And Your Honor allows me an exception? 

The Court. Yes. 

Further testimony given by this witness follows: 

By Mr. Beach: 

* 

Q. Mr. Dalglish, your testimony was that this statement was signed 
on the morning of the 23rd around 7:55 in the morning. Now, 
during, up to that time, the time that this defendant was in Precinct 
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No. 3, and there were various conversations being had with him, 
can you tell us whether or not this defendant at any time spoke 
of the conduct of the decedent in this case? 

A. He did. 

Q. And can you tell me what he told you and told other people 
in your presence in reference to Mrs. Anderson? 

A. That he had taken- 

46 Mr. Miller. Will Your Honor let the record show that all 
this is over my objection and exception? 

The Court. Yes. sir. 

Mr. Miller. Thank vou. sir. 


The Witness. He stated he had solicited men for Mrs. Anderson. 


Bv Mr. Beach : 

Q. And did he go any further than that, and say whether or not 
lie had been familiar with her? 

A. He also stated he had been familiar with Mrs. Anderson. 

Q. Anything else on that line? 

A. I had further conversations with him along that line, after ho 
made that statement that was reduced to writing. 

Q. And what was that ? 

Mr. Miller. May I object to that, sir: something lie said after¬ 
wards? After a statement is made, and they are claiming to have a 
signed statement, then they say-- 

The Court. Well, on what ground do you take that position? 

Mr. Miller. If they are attempting to show—may I come t > the 
bench? 

(Counsel conferred with the Court at the Bench in a low tone, 
as follows:) 

Mr. Miller. If the (iovernment is attempting to show by the wit¬ 
ness from the talk after he had made the signed confession, if the 
(iovernment is attempting to show that the Defendant had some 
relations or improper conduct with the dead woman. 1 object. That 
is mv point, sir. 1 

The Court. Why? 

Mr. Miller. Because I don't think it is proper. 

The Court. What is improper about it ? 

Mr. Miller. Do you think it is proper? ; 

The Court. I want to get the ground of your objection, to see 
what I think about it. Mr. Miller. 

Mr. Miller. I think after a man makes a statement, and he signs 
a statement, that anything further that he said in relation: to it is 
improper. That is just my own opinion. 

47 The Court. I am just trying to get your grounds. 

Mr. Miller. Well, the only grounds— I just cannot give 
you any further grounds except to say that once they have gotten 
the full statement- 

The Court. Well, naturally I did not understand from the fact the 
man had made one confession or statement, that he was not per¬ 
mitted to show any subsequent facts or statements. 

Mr. Miller. I did not hear that? 

The Court. I sav, the mere fact that he lias once made a confession 
does not make subsequent events or statements inadmissible. 
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Mr. Miller. The only thing I thought, sir. was that now they had 
got a signed confession that it had been completed, in my opinion. 

The Court. Well. I don't see. I don't think that is a good objec¬ 
tion. Mr. Miller. If that is the only reason you have. I will over¬ 
rule your objection. 

Mr. Mii.ler. And you will allow me an exception, please, sir. 

The Court. Now. do you wish it understood that that objection 
goes to anv statement or admission that he mav have made at anv 
time { 

Mr. Miixkk. Yes. sir: at any time from the time he was arrested 
up to the time of the confession. 

The Court. 1 presume we will save time to have an understanding 
that such an exception is made. 

Air. Reach. Yes. sir. 

Witness further testified that he saw defendant's pants and shirt 
taken from him at X<>. 3 precinct and witness identified a pair of 
pants and shirt shown him as tlie ones in question. Witness in correct¬ 
ing his testimony stated that the shirt was found in the basement of 
1633 L Street, and not taken from the person of McAffee. Witness 
stated the pants were taken from defendant at the office of the 
Captain in the 3rd Precinct. Witness stated that defendant showed 
the officers where the shirt was and the officers found it in the base¬ 
ment. (R. 310-320.) Witness further staled that when defendant 
identified the shaker a T the premises on that morning, tlie shaker 
was on the portion of the furnace which you have it on to shake the 
furnace. (R. 321.) At that time the shaker was clean and the other 
implements around there were quite dirty. Witness further 
48 identified a pair of shoes shown to him as the pair of shoes 
defendant took off himsel f at the Homicide Squad on the morn¬ 
ing of August 3rd. ( R. 3*23.) Witness further identified the handker¬ 
chief shown to him as the handkerchief found in the set tub in the 
furnace room of premises 1033 L Street, on the morning of August 23. 
at which time and place the defendant identified the handkerchief as 
the one with which he had washed the furnace shaker. (1\. 327-323.) 

The witness also testified that during and up to the time of the 
making of the written statement the defendant had stated verbally 
that he had solicited men for Mrs. Anderson and that he, tlie de¬ 
fendant, had been familiar with Mrs. Anderson. This testimony 
of the witness was received over the objection and exception of 
counsel for the defendant. (R. 330-331). Witness further testi¬ 
fied that shortly after the defendant signed the confession lie stated 
to witness that it was not true that he had solicited men for Mrs. 
Anderson and that it was not true that he had been familiar with 
Mrs. Anderson. (R. 334-335). 

Upon cross-examination, the witness testified that at the time the 
defendant signed the alleged confession he was in a nervous and high 
strung condition and looked like a man who had just come out of a 
hangover. 

Thereupon Ferdinand P. Martin was called as a witness on behalf 
of the United States, who upon examination testified that he went 
to 1633 L Street, in answer to a telephone call on August 2*2. 1937. 
at about 6 P. M. with officer Huffman and officer Meshkoff. That 
upon arriving at the premises he went to the basement with Raburn. 
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Keedy and Kichards: that ho saw the defendant lying on a cot 
asleep; that he had to shake him very hard to awaken him: that the 
defendant seemed stupefied: that he took the defendant upstairs to 
where the body was and that at that time the defendant was drunk. 

Thereupon the Government further to maintain its issues on its 
part joined called as a witness, Joseph \V. Shimon, who upon exam¬ 
ination testified that he went to 1088 L Street, at about 7 o'clock 
on the night of August ^2. li)87, and then went to No. 8 precinct: 
that he went to the cell block and awakened the defendant, and took 
him to the Captain's office where he questioned him. That he 
40 had a hard time awakening the defendant and that there was 
a strong smell of alcohol as if the defendant had just come 
out of a drunk. Witness left the precinct at about 0 o'clock at night 
and returned at about midnight with a man named Moran. After 
talking to Moran for about 80 minutes witness brought McAffee out 
of the cell and confronted him with McAffee. At this time de¬ 
fendant was in pretty good shape and when witness woke defendant, 
defendant talked more clearly and walked with a firmer step than 
he had on previous occasions some three hours before when witness 
had seen him. Witness stated that it was as a result of what 
McAffee had told witness that witness had gone out and looked for 
and found Moran: that up to this point the defendant was not ques¬ 
tioned about himself with reference to the death of Mrs. Anderson. 
He was questioned about himself as a possible guilty person for 
the first time at f> o'clock on the morning of August 28. When wit¬ 
ness confronted defendant with Moran, as before stated, defendant 
stated that he knew Moran and had seen him at Mrs. Anderson's at 
about 1 o'clock that afternoon: that Moran bad stayed about 2 or 8 
minutes and appeared to be mad and walked out. (R. 8:61-2-3.) 
Witness further testified that just before he and oilier officers took de¬ 
fendant to premises 1688 L Street on the morning of August 28* defend¬ 
ant made a statement at tin* precinct: that this was at 5 o'clock or 
shortly afterwards when witness and other officers returned to the pre¬ 
cinct and took defendant up to the detective's rooms. On this oc¬ 
casion witness told defendant that some of the statements defendant 
had made had been investigated and found to be not so and wit¬ 
ness then accused defendant of the crime, whereupon, defendant 
buried his head in his hands and stated, “Yes. this is terrible". He 
stated “I did it because she was chasing me with an ice pick". Wit¬ 
ness then testified that defendant went on to sav that he had been 
drinking that morning and had been drinking with Mrs. Anderson 
and went out for liquor at that time and got drunk. She had sev¬ 
eral visitors and he saw her when she came out of her room, about 
what he thought was 3 o'clock, and she called him and wanted him to 
come in the room and stay with her. but he was on his way to 17th 
Street and going to see some friends, and she cursed him and 
50 grabbed this ice pick and chased him down into the And 
then site apparently cooled down, he stated, and went back 
upstairs; that he took the shaker down and took after her and when 
she [sic] got to the room she was laying down on the studio couch 
and lie said he struck her 2 or 8 blows. He stated it was a piece 
of iron. Witness asked defendant at that time where that piece 
of iron was and defendant stated he would take witness back to the 
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house and “I’ll show vou where it was”: that that was when the 
defendant and the officers returned to the house: that when they got 
to the house the defendant pointed to the shaker and witness went 
over and removed it from the furnace: that the shaker was clean, 
no dust on it, nor grease spots. Witness identified the shaker shown 
him. Witness stated that he remarked to defendant that the shaker 
was clean and defendant said, “Yes. I washed it” and the witness 
asked him whv and defendant stated “to get the blood off.” The 
witness further testified that he accompanied tlie defendant and 
several officers to 1(533 L Street, at about 5 A. M., on Monday. August 
*23, 1037, and that they all later went to headquarters at which time 
a statement was taken in writing and signed by the defendant and 
several officers. Cpon cross-examination, the witness testified that 
the defendant was given whisky to drink upon the advice of Dr. 
Rosenberg at about 10 o’clock Monday morning, August 23. 1037: 
the witness further testified that the defendant was nervous, high- 
strung and shakv on the aforesaid Mondav morning. And that 
he was wet from being transported in the rain from ihe precinct 
to 1633 L Street, and to headquarters. 

Thereupon the Government further to maintain its issues joined 
recalled Dr. Richard M. Rosenberg, who testified that he saw the 
defendant at Xo. 3 precinct some time after ten o’clock on the eve¬ 
ning of August 23. 1037: that he was being questioned by several 
officers in the Captain’s room: that at that time he was plainly intoxi¬ 
cated. He was not maudlin. He seemed to talk clearly and follow 
along a train of thought very well, but nevertheless he seemed to l>e 
under the influence of liquor. (R. 384). That sometime later the 
defendant was taken to 1033 L Street. X. W.. and taken through 
the premises and again brought back to Xo. 3 precinct: that he 
performed a test for blood on the defendant's hands. 

51 Witness examined a stain on the cellar door on the hall 

side. The stain wa< about 2 inches across and it was positive 

for blood: that on most of the ten or twelve steps leading from the 
hall to the celler. there were spots which witness tested and found to 
be blood. These spots were just drops ranging from a quarter of an 
inch to half an inch or better. Also at the foot of the stairs on the 
wall was another similar spot that gave a positive test for blood. 
(R. 386-7-8). Defendant had no injuries that might cause himself 
to bleed and stated he had handled nothing which might have caused 
blood to be on his person. ( R. 398). 

The witness further testified that when lie saw the defendant some 
time in the middle of the morning of August 23. 1937, the defendant 
was nervous and gave the appearance of an individual who had been 
intoxicated for some time and was then coming out of it. The wit¬ 
ness testified further that he examined a pair of trousers and other 
pieces of clothing belonging to the defendant and found that the^' 
tested positive for blood. That he examined the back of defendants 
hands and found that they tested positive for blood, whereupon the 
following took place: 

52 Bv Mr. Murray : 

* 

Q. Doctor, may I tell you I am asking about the backs of his 
hands, the backs of this defendant’s hands. Do you understand it? 

A. Yes. sir. 
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Mr. Miller. May I object to it on t lie grounds that they are attempt¬ 
ing to make the defendant a witness against himself, by examining the 
backs of the defendant's hands? 

Tite Court. Well. 1 will overrule the objection. 

Mr. Miller. And Your Honor allows the exception ? 

The witness testified that the type of blood found on the defend¬ 
ant's trousers was the same type as that of the deceased, but that there 
was no wav of determining absolute.lv the age of the blood stains. 
W itnoss tested the shaker and wherever it was touched it gave a posi¬ 
tive test for blood. It is practically impossible to wash blood off 
metal. The handkerchief also showed the presence of blood wherever 
touched. There was no blood on the shirt. (R. 403-4.) The stains 
in this case were comparatively fresh and the best witness could say 
is that they were perhaps a day or two old. (R. 409). On cross- 
examination. the witness testified that the blood of the defendant 
was the same type as the blood found on the trousers and also the 
same type as the blood of the decedent. Thereupon the following 
took place : 

Mr. Miller. Mav 1 sav that I hate to sav one thing one minute and 

• • • * 

one thing another. We consulted together, and I thought that we 
would withdraw the objection. Rut at ibis time may I object to the 
testimony of the Doctor of taking scrapings from the fingernails: 
and Your Honor overrules it and allows me an exception? 

The Court. Yes. 

The Doctor then stated that la* found blood in the scrapings taken 
from the defendant's fingernails. Upon re-direct examination, tlie 
Doctor stated that the fingernail scrapings and test of the de- 
f>3 fendant's hands were made between 10 and 11 o’clock on Monday 
morning, August *23, 1937. 

Thereupon Doctor Christopher J. Murphy was called as a witness 
on behalf of the United States, and upon examination identified an 
ice-pick as the one found in Mrs. Anderson's apartment and turned 
over by him to Doctor Rosenberg for examination. 

Thereupon Doctor Richard M. Rosenberg was re-called and testi¬ 
fied that he found blood stains on the ice-pick. 

Thereupon Doctor Christopher J. Murphy was re-called for fur¬ 
ther cross-examination and testified that he had performed an 
autopsy upon the body of the decedent and found no evidence of any 
stab wounds that had been caused bv an ice-pick. 

Thereupon Inspector Bernard W. Thompson was re-called as a 
witness on behalf of the United States, and upon examination testi¬ 
fied that the defendant was not accused of the commission of the 
crime in his presence on the night of August 22, 1937. Oh cross- 
examination. the witness testified that the defendant showed signs 
that he had been drinking. 

Thereupon William ‘‘Major’ McAffee. the defendant, was called 
as a witness in his own behalf and upon examination, testified that 
he knew the decedent: that he saw her on Sunday morning, August 
22, 1937, at about 10 o’clock when she came down into the basement 
of 1633 L Street, and asked him for a drink; that he opened a half 
pint of Twin Seal Whiskey; that they both drank the half pint at 
that time: that thereupon Mrs. Anderson went up stairs to her apart- 





32 


WILLIAM McAFFFK vs. r.\m:i> status 


ment to awaken lier nc/ce. hut shortly thereafter called the defendant 
to come up stairs, at which time she asked him to go and get more whis¬ 
ker: that he then went out front and called a hov named Mason from 
* • 

a garage across the street and asked him to get him some whiskey. 
That Mason brought him a half pint and later another half pint of 
whiskey: that he and the decedent drank both these bottles of whis¬ 
key; that sometime thereafter he went out and returned with a quart 
of Maryland corn whiskey, which he and the decedent proceeded to 
drink and that while drinking this liquor he lost his senses, 

54 and did not come to until sometime Monday evening on August 
23. 1937. On cross-examination, the witness testified that he 

drank intoxicating liquor continually every day and had been drink¬ 
ing heavily for several days prior to his arrest in connection with 
the homicide: and that on the Friday immediately preceding Sunday, 
August 22. 1937. the decedent staved home from work and that they 
both drank all that day. The witness further stated that he did 
not remember telling the police, on Monday morning. August 23, 

t * i % * « 

1937. anything concerning his relations with tho decedent. On cross- 
« * ♦ 

examination defendant testified that on Friday morning. August 20th, 
six cases were delivered in a taxicab to the apartment and Mrs. 
Anderson, two white ladies whose names witness does not know, and 
the defendant drank all that beer. Defendant would carry six bottles 
of beer at a time from his quarters to Mrs. Anderson's apartment. 
(R. 4o() and 4(10-1-2). Defendant identified trousers shown him as 
his in which he painted all the time. (R. 471). Defendant identi¬ 
ties shoes. (R. 471). Defendant testified the front door and de¬ 
fendant came across to the little lady and asked her did she want 
defendant to bring the little baby an ice cream cone. (R. 505). De¬ 
fendant was going to get the cone from a store around there which 
stays open on Sunday. (R. 500-507). This bootlegger that brought 
the whiskev while defendant and Mrs. Anderson were drinking the 
Maryland Corn whiskey was a colored man. (R. 509. also 522). De¬ 
fendant knows Annie Mae Johnson who lives at 212 Ivv Street, 

% 

Rocky Mount, Xo. Carolina, and has known her for five years. (R. 
515). Defendant does not remember whether the man that brought 
the whiskev to him and Mrs. Anderson while thev were drinking the 
Maryland Corn whiskey was white or colored. (R. 522). 

Thereupon H. H. Saunders, Jr., was called as a witness on behalf 
of the defendant, and upon examination testified that he worked at 
a garage located at 1(530 L Street. X. \Y., and that he saw the defend- 

ant between 7 o'clock and mid-night on Friday. August 20. 1937, 

» « • 

immediately preceding Sunday. August 22. 1937, and at that time 

the defendant was very intoxicated: that he saw him again on 

Saturday, between 9 and 10 P. M.. and that at that time the 
* 

55 defendant was intoxicated: that he saw the defendant on Sun¬ 

day evening. August 22. 1937. between 8 and 8:30 o'clock at 
which time the defendant was being escorted to the station wagon by 
a uniformed officer. 


Thereupon Mrs. Rebecca Roberta Rossi was re-called as a witness 
on behalf of the defendant, and upon examination testified that the 
defendant was always very courteous to her Aunt, the decedent. 

Thereupon Miss Alice Rice was called as a witness in rebuttal in 
behalf of the United States and testified that she was a clerk in the 


WILLIAM McAFFKE VS. UNITED STATES 


33 


Veterans Administration; that she knew the decedent during her life 
time; that she kept the attendance record at the place where decedent 
worked and that, according to said record which witness produced in 
court and which was oliered in evidence, as well as the personal 
knowledge and recollection of witness, the decedent was in attendance 
at her work on Friday, August *20. 1{)3T. (R. 53748-9.) 

;,6 Mr. Miller. May 1 ask the Court at this time! on the evi¬ 
dence in whole, to not allow the case to go to the jury on 
murder in the first degree? 

The Court. Well, you have no further evidence? 

Mr. Miller. No further evidence. 

The Court. The evidence is closed ( 

Mr. Miller. Yes. sir. You have closed, haven't you, Charley? 

Mr. Murray. Yes. 

The Court. What is the ground of your motion? 

Mr. Miller. On the question of intoxication, from the decision 
in the Sabins case, and the several other cases, and in the—what is 
the last case we found ? 

Mr. McMexamix. The Smith case. 

Mr. Mili „er. The Smith case in the Court of Appeals, 50 Appeals. 

The Cot rt. Well, if vou have anv instructions, I don’t see why I 
should not take that up with your other instructions. I believe you 
have a number of instructions. 

Mr. M ili.er. Yes. We didn't get up a particular instruction on 
that, but if you want that. I can get up an instruction. I ask 
Your Honor, if Your Honor please, to not let the case to to the jury 
on the first degree. 

The Court. First degree? 

Mr. Miller. On first degree murder, sir; on the grounds I have 
stated in the several cases, that all the witnesses have stated as 
to his condition all through the case, as to the whole case; that this 
is not the case. 

The Court. Well, for the moment I will overrule that motion, and 
you may have an exception; and during the discussion of (the 
prayers if you want to. you may renew it, sir. 

Mr. Miller. All right, sir. 

57 Whereupon the following prayers were offered and action 
as noted on the prayers were taken by the Court; 

Defendant's Praver No. 1 

% 

You are instructed as a matter of law that the defendant is pre¬ 
sumed to be innocent. He is not required to prove himself innocent 
or to produce evidence at all on that subject. In considering the 
testimony you must consider and view it in the light of this presump¬ 
tion with which the law clothes the defendant. It is a presumption 
that abides with him throughout the trial of the case until the evi¬ 
dence convinces each individual juror of his guilt beyond all reason¬ 
able doubt. Consented to. Granted. 

Defendant's Praver No. 2 

You are instructed that a reasonable doubt is that state of the 
mind which, after the entire comparison and consideration of all 
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the evidence, leaves vour minds in that condition that von can not 

/ V « 

sav you feel an abiding conviction of the truth of the charges. It is 
an honest misgiving generated by the insufficiency of the proof. 
(U. S. v. Means, 42 Fed. 599.) Granted. No objection. 

Defendant's Praver No. 3 

You are instructed as a matter of law that the burden of proof 
is always upon the prosecution. It is not sufficient to establish a 
probability though a strong one. arising from the doctrine of chance, 
that the fact charged is more likelv to be true than the contrary*, but 
the evidence must establish the truth of the fact beyond a reasonable 
doubt. (Arine v. V. S.. 10 Fed. (2nd) 77S-80.) Granted. Xo 
objection. 

Defemlant's Praver Xo. 4 


You are instructed as a matter of law that the evidence herein is 
circumstantial and the accused can not be convicted if the facts pro¬ 
duced in evidence are consistent with innocence unless the evidence. 

as a whole convinces you bevond a reasonable doubt and excludes 

% • 

every other reasonable hypothesis but guilt. (McLindon v. U. S.. 
13 Fed. (2nd) 777.) Objection. Withdrawn. J. C. A. Oct. 27. 

Defendant's Praver Xo. 5 

% 

You are instructed as a matter of law that if from the testi- 
r>8 mony there is a probability of defendant's innocence, that is a 
just ground for a reasonable doubt and. if such probability 
exists in this case you can not convict the defendant. (Davis v. State. 
7 Ala. 122, 61 So. 483.) Objection, denied, exception Oct. 27. J. C. A. 

Defendant's Praver Xo. 0 

The District of Columbia law describes the crime of murder in the 

first degree as follows: “Whoever, being of sound memory* and discre- 

tion, purposely and of deliberate and premeditated malice * * * 

kills another, is guilty of murder in the first degree .' 7 The burden 

of proving each essential element of tlie offense is placed upon the 

prosecution, and until each essential element is established to your 

satisfaction bevond any* reasonable doubt, you can not return a 

% • %• 

verdict of guilty as indicted. You are instructed as a matter of law 
that before you would be justified in returning a verdict of guilty of 
murder in the first degree you must find that the defendant had 
formed prior to the killing, with deliberation and premeditation, a 
purpose to kill the deceased. By premeditation is meant the think¬ 
ing over, deliberating upon, weighing in the mind beforehand, the 
deliberate intention to kill. (Parker v. State. 24 Wyo. 491, 161 Pac. 
552.) Granted. No objection. 

Defendant's Praver Xo. 7 

You are instructed as a matter of law that the District of Columbia 
Code describes murder in the second degree as follows: ‘‘Whoever 
with malice aforethought kills another is guilty of murder in the 
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second decree.” Malice aforethought comprehends a heart regard¬ 
less of social duty and a mind bent on mischief. It is an act of a 
generally depraved, wicked, and malicious spirit. It is an act done 
with a depraved mind and attended with circumstances which indi¬ 
cate a wilful disregard of the rights or the safety of others. If you 
lind after your deliberation that the killing, no matter how malicious, 
was not the result of premeditation as has been defined, or if the 
evidence therein is evenly balanced, your verdict can be no higher 
than murder in the second degree. (Liggins v. U. S., 54 D. C. A. 
302-306; Tliiede v. Utah. 159 U. S. 520; U. S. v. King, 34 Fed. 302.) 
Granted as amended. Xo objection. 


59 Defendant's Prayer Xo. 9 

If you believe beyond a reasonable doubt that the defendant is 
guilty of some grade of culpable homicide but you have a reasonable 
doubt as to whether he is guilty of first or second degree murder you 
are instructed as a matter of law that you can not find hint guilty of 
a higher offense than second degree murder. Granted. 

Defendant's Praver Xo. 10 

%• 

The Court instructs the jurv that while it is not necessarv for the- 
Government to prove motive, vet the absence of proof or motive 
might be considered a circumstance in the defendant's favor. 
Granted. 

Defendant’s Praver Xo. 11 

The Court instructs the jury that drunkenness is: not an 
excuse for crime: but in all cases where a jury find a defendant 
guilty of murder, they have to determine the degree of crime, it 
becomes necessary for them to inquire as to the state of mind in which 
the defendant acted, and in the prosecution of such an inquiry his 
condition as drunk or sober, is proper to be considered. The degree 
of the offense depends entirely upon the question whether the killing 
was wilful, deliberate or premeditated; and upon that question it is 
proper for the jury to consider evidence of intoxication, in order to 
determine the question as to whether the defendant's mind was capa¬ 
ble of that deliberation or premeditation which, according as they 
are absent or present, determine the degree of the crime. 

If you find that he was intoxicated to such an extent that he could 
not have formed a purpose of intent to kill; or that he was so intoxi¬ 
cated that he could not deliberate or premeditate over an intent to 
kill, then he could not be convicted of murder in the first degree. 
Granted with addition. Granted as amended, no obj. 

Defendant’s Praver Xo. 12 

%/ 

The Court instructs the jury that every material fact, whether 
direct or circumstantial, essential to the establishment of the guilt 
of the accused, must be proven to the satisfaction of the jury; beyond 
all reasonable doubt. Granted. Xo obj. 
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Defendant’s Praver No. 13 

The Court instructs the jury that the accused, being charged 
00 with crime is entitled to have the benefit of all the principles 

of law. and the rules of practice as laid down by the Court, 
designed to safe-guard life and liberty, and therefore, the jury must 
not regard in the slightest degree pre/udicial to the defendant, the 
fact that his counsel may have entered an objection to the admission 
of certain evidence, and asked for the consideration of certain matters 
out of the presence of the jury. Such a fact is of no importance and 
must have no place or thought in the consideration of this case: nor 
is any importance to be attached to any question asked by counsel 
which the Court did not permit to be answered. Granted. 


Defendant’s Praver No. 14 

% 


The Court instructs the jurv that although you mav believe from 
the evidence that the accused understood the nature and character 
of his act. and its consequences, and had a knowledge that it was 
wrong, and criminal, and a mental power sufficient to apply that 
knowledge to his own case, and to know that if he did the act he 
would do “wrong" and receive punishment, vet if you believe that 
withal he did not possess a will sufficient to restrain the impulse 
that mav arise from a diseased mind, from whiskey, you must find 
him ‘‘Not Guilty." Denied exception. J. C. A. 

Defendant's Praver No. If) 


The jury are instructed that if they believe from the whole evi- 
deuce that at the time of committing the acts charged in the indict¬ 
ment the defendant was suffering from such a perverted and de¬ 
ranged condition of his mental faculties as rendered him incapable 
of distinguishing between right and wrong, or unconscious at such 
time of the nature of the acts charged in the indictment while 
committing same, or where, though conscious of them and able to 
distinguish between right and wrong, and to know that the facts 
were wrong, yet his will, the governing power of his nu/nd, was 
otherwise than voluntarily, so completely destroyed that his action 
was not subject to it but beyond his control, it would be their duty to 
acquit the defendant, and in such event their verdict should be not 
guilty. Denied exception. J. C. A. 


Cl 


Defendant's Praver No. 10 


The jury are instructed that in determining whether the alleged 
confession or confessions were voluntary or not they should con- 
siller the relation of the parties: the conversations between the offi¬ 
cers and the defendant, if any: the time and place where the alleged 
confession or confessions took place: the physical condition of the 
defendant: and all the circumstances surrounding its making. 
Granted. 

Defendant's Praver No. is 

% 


The Court instructs the jury as a matter of law that drunkennes’ 
does not aggravate a crime or increase its penalty, but. on the con- 
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trary tends to excuse it by negativing the mental capacity necessary] 
for the specific intention known in the law as malice, which isj 
necessary for the commission of the crime of murder in any of its 
degrees: and that what would constitute murder in the first or second 
degree may l>e reduced to manslaughter by partial intoxication, and 
that the Defendant might be completely excused by intoxication i 
which entirely destroys for the time being the reason and the will. 
Denied exception. J. C. A. / 

Defendant's Prayer No. 19 

The jury are instructed that if they believe the defendant at the"! 
time of the killing was so intoxicated that he could Entertain no 
rational idea of, or could not have had an intent to kill and did 
not strike from sudden passionate anger, he should be ; acquitted, j 
Smith vs. U. S., 50 App. D. C., ‘298. Denied exception. J. C. A. / 

Defendant’s Prayer No. 20 

In order that you may convict of murder in the first degree you j 
must find that, at the time of the doing of the act which resulted 
in the death of deceased, the defendant entertained what is known 
as deliberate and premeditated malice: and, before you may con¬ 
vict the defendant of murder in the second degree, you must find 
from all the evidence that, in doing the act which resulted in death, \ 
lie was actuated by malice aforethought. If, after a consideration 1 
and comparison of all the evidence, you find that the defendant 
was, at the time of the doing of the fatal act, intoxicated, and that 
his degree of intoxication was so great as to render him in- 1 
62 capable of deliberation and premeditation, or of entertaining I 
malice toward the deceased, then lie could not properly be j 
convicted of murder in either of its degrees. Denied, exception. J 
J. C. A. x 

Thereupon arguments were made in behalf of the Government and 
tlie defendant by the respective counsel. Thereupon the Court charged 
the jury as follows: 

The Court. (Adkins. J.) Gentlemen, as you know from your 
prior experience, each one of us has functions to perform in the 
trial of a case. It is the duty of the Court to pass on all questions 
of law. and as the trial proceeds, and then finally to instruct you as 
to the law which is applicable to the case. 

It is your duty and exclusive function to consider the evidence, to 
determine the facts which you think are proven by the evidence, 
to apply to those facts the principles of law which I am about to 
state to you. and then determine what your verdict shall be. 

Of course, you know that while each case is important both to the 
community and to the defendant, each case must be decided and 
should be decided just upon the facts and the law. and we should 
leave out of consideration any questions of sympathy which might 
arise from some of the evidence. We should proceed on the law and 
the facts, and give a decision as nearly accurate as we can. 

Now. this charge, the indictment in this case charges that the de¬ 
fendant. McAlfee on the 22nd of August last, wilfully, purposely, 
with premeditation, deliberation, and malice, did kill'and murder 
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Henrietta Anderson by striking her over the head with a large iron 
bar or shaker, and that she died as the result of the wounds thus 
inflicted. 

Now, that indictment in the language which I have given to you 
charges murder in the first degree. But, as you know, every such in- 
dictment includes the charge of all degrees of unlawful homicide, 
from the highest to the lowest. So that you have now two questions 
to determine: First. Did this defendant inflict the fatal blows upon 
Mrs. Anderson ( If he did, then what is the degree of his guilt ( 

63 Now. there are certain general rules which, as you know, 
are applicable to all criminal cases. In the first place, at the 

outset of the case the defendant is presumed to be innocent. The 
indictment is not any evidence of his guilt. That merely contains 
the charge, which we have tried. And that presumption continues 
with him throughout the case until it has been overcome beyond a 
reasonable doubt by the evidence in the case. 

Now, ‘‘reasonable doubt" I know most of us have been over many 
times. T he burden of proof is upon the Government. In a crimi¬ 
nal case the degree of proof requisite to convict is proof beyond a 
reasonable doubt. A mere preponderance of the evidence is not suffi¬ 
cient. But the evidence must be enough to convince each of you be- 

< * 

yond a reasonable doubt. 

Now, reasonable doubt is that state of the case which after com¬ 
parison and consideration of all the evidence leaves the minds of 
the jurors in that condition that thev cannot sav thev feel an abid- 
ing conviction to a moral certainty of the truth of the charge. Or 
it is such a doubt as in the graver or more important transactions 
of life would cause a reasonably prudent man to hesitate and pause. 
I think that is the definition which is most easily comprehended by 
all of us. It is the sort of a doubt which, if you were acting in a 
matter of importance to you in your own personal affairs, would 
cause you to consider and not to act. 

If the evidence is such as would cause you in an important matter 
in vour own affairs to conclude that you should act. then you may 

• %r m/ 

say that you do not have a reasonable doubt. 

The doubt must not be a trivial or whimsical one. It must not 
be based upon grounds of conjecture, and it must be one that arises 
out of the evidence or lack of evidence, and one that appears to you 
to be reasonable upon all the evidence in the case. 

Now, the question of the credibility of the witnesses is one of fact, 
and that is exclusively for you to determine. If you think that I 
have any view of the credibility of a particular witness, or anv view 
of the guilt or innocence of this defendant, please do not be governed 
by that. I have a right to comment on the facts and 

64 I may do that in illustrating the law. but please understand 
I do not want to interfere in anv wav with vour function. It 

is your exclusive function to pass on the facts in this case. You 
should take the law as I give it to you, but you and you only judge 
the facts. 

Now. you are the exclusive judges of the credibility of the witnesses, 
you should give to each witness that degree of credit which in your 
honest judgment you think ought to be given to his testimony. You 
have heard the witnesses testify. You are besr able to judge of their 
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ability to observe what went on. their ability to remember, and their 
ability to tell you about it now, after the two months which have 
elapsed since this homicide was committed. You are also best able 
to judge whether there is any particular reason which would bias or 
prejudice any particular witness and, if so, whether or not that wit¬ 
ness has colored his testimony. 

Now, this rule is applicable also to the defendant. He is in the 
position of any other witness. You will consider whether any wit¬ 
ness has a direct personal interest in the result of the case and whether 
or not on that account he has colored in any way the facts or whether 
he has manifested any bias or prejudice or feeling for or against the 
defendant. ; 

Where a witness has a direct personal interest in the outcome of this 
case, as is true of the defendant, the temptation is strong to color or 
pervert or withhold the facts. The deep personal interest which he 
may have in the result of the case should !>e considered by the jury 
in weighing the evidence and in determining to what extent it is 
worthy of credit. 

Of course, you are entitled to consider also the physical facts estab¬ 
lished in the case and to determine how they compare with the oral 
testimony itself. 

Counsel have asked that I give you a special instruction oil the sub¬ 
ject of circumstantial evidence. Now. as you know, there are two 
kinds of evidence, as we lawyers refer to it. Some we call direct evi- 
deuce, and then some we call indirect or circumstantial. 

05 The direct evidence is the evidence of the witness himself 
to what he saw or heard. For instance, if a man sees another, 
if he sees one shoot another, and gives that testimony, thati is direct. 
The indirect testimony is testimony to facts and circumstances which 
tend to show that the offense was committed. 

Now. necessarily in court as in all of our affairs of life, we have 
both kinds of evidence, and sometimes vou may consider that indirect 
evidence is stronger than the direct evidence. For example, if the 
question is whether water has been mixed in a can of milk, you may 
have the testimony of everybody, from the man who milked the cow, 
to the man who delivered the can to you. that it is pure milk. And 
yet if you open the can you find tack holes in the can and you may 
have this indirect evidence which may be more convincing to you 
than the direct evidence that that can has been watered. Therefore 
we have both kinds in court. 

The rule is that before the defendant can be convicted on circum¬ 
stantial evidence, the evidence must be consistent, the circumstances 
must be consistent with each other, and they must tend to prove guilt 
and not only must be consistent with the hypothesis of the defend¬ 
ant's guilt, but must lie inconsistent with every other reasonable 
hypothesis, including the hypothesis of innocence. 

On the subject of motive, while the law does not require the Gov¬ 
ernment to prove a motive for a crime—and sometimes there isn’t 
any motive for a crime which has been committed—nevertheless it is 
always proper for the Government to prove a motive and always 
proper for the defendant to prove a lack of motive. 

And if you find in this particular case there was a motive for the 
crime, that is a matter you are entitled to consider. So if you fail to 
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find anv motive for this commission of this crime bv the defendant. 

* 

that is a circumstance which you are entitled to take into consider- 
tion in behalf of the defendant. 

You have noticed counsel take exception as we went along to cer¬ 
tain rulings of mine. As counsel has already explained to you, you 
will not pay any attention to that. It is the duty of counsel 

66 and each one of them to call my attention to any objections 
to the testimony which is offered. And if counsel is dissatis¬ 
fied with my ruling, then it is his duty to take an exception oi he 
wants to preserve that matter for the appellate court. But you will 
pay no attention to the fact that counsel for the defendant has taken 
any exceptions or made any objections to the testimony. It is the 
evidence put into tlie case that you are to consider and not any other 
evidence. 

Now, on this question of evidence. I shall call your attention 
to the law governing the subject of confessions. The Government 
has offered and I have admitted in evidence a statement signed by 
the defendant around eight o'clock on the morning of Monday, after 
the death of Mrs. Anderson. 

You are instructed that in considering whether the alleged confes¬ 
sion or confessions were voluntary or not. you should consider the 
relation of the parties, the conversations between the officers and the 
defendant, if any. the time and place when the alleged confession 
or confessions took place, the physical condition of the defendant, 
and all the circumstances surrounding its making. 

Now, if a confession is freely and voluntarily made by a person 
accused of crime, that confession is evidence of great importance, 
because ordinarily a man does not admit that he has committed a 
crime unless that admission is true. 

The defendant contends that at the time this statement was made 
the defendant was so far under the influence of intoxicating liquors 
that you should not consider that confession. So I will state to 
you in some detail the law on that subject. 

If you find that at the time the statement wa< made the defendant 
was so much under the influence of liquor as not to understand what 
he was saving, then vou should disregard the confession altogether. 
If you find he was so drunk at that time that he did not know what 
he was doing, and was nor in a condition to understand the questions 
put to him and his answers, then you will disregard the confession 
entirely. 

67 But if vou find from the testimony that even though the 
defendant was intoxicated at that time, or had been intoxicated 

and had what one of the witnesses referred to as a hangover at the 
time he made the confession, but if you find he understood the mean¬ 
ing of the questions put to him and understood what he was doing, 
then the confession is admissible in evidence and it would then be one 
of the pieces of evidence for you to consider. 

Now, I think I have made that plain to you. The question first 
for you to decide on the question of that confession is. was this de¬ 
fendant in such mental condition that he understood the questions 
put to him and understood the answers he was making? If so. then 
the confession is admissible in evidence and vou mav consider it. 
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If you find lie was so intoxicated that he did not understand the 
questions, he didn't understand his answers, then you must not 
consider it at all. 

Now, if you find that it is something he understood, then you are 
to consider it; but the weight you will give to it, if you find it shall 
be considered bv you, is entirely for you to determine. I cannot tell 
you how much weight you should give that testimony any more than 
I can tell you the weight you shall give to any other piece of testi¬ 
mony. It will then be for you, if you find that he understood what 
he was doing, to give it such weight as you think it is entitled to 


receive. 

Now, coming to the particular charge here itself, and the conten¬ 
tions of the respective parties, it will help you if I restate them to 
you before giving you the definition of murder in the first and second 
degree, and manslaughter. 

The Government contends that the defendant killed Mrs. Anderson 
by beating her over tlie head with this iron bar or shaker, and that 
he did that pursuant to an intent to kill which he had deliberated and 
premeditated over, and that therefore he is guilty of murder in the 
first degree. 

Now, the Government further contends that if you find that the 
evidence does not show that actual intention to kill, or a deliberated 
and premeditated intention to kill, then the offense is murder in the 
second degree. 

08 Now, counsel for the defendant contends, first, that the 
evidence doesn't show that the defendant was the one who 
struck these blows over the head of Mrs. Anderson and caused her 
death. That is, while they do not deny somebody did that, they say 
the evidence here does not show that the defendant himself was the 
one who did it. 

Then they further contend that at some time on the Sunday after¬ 
noon. and before the fatal blows were struck, the defendant became 
so intoxicated that lie no longer possessed sufficient mental capacity to 
form an intent to kill or deliberate and premeditate over the purpose 
to kill, even if he had formed one. Therefore they contend: that the 


offense is not murder in the first degree and that if you find he did 
actually strike the blow, then they say the evidence shows that the 
offense was either murder in the second or manslaughter. 

Now I should, therefore, give you the definition in detail of the 
several degrees of unlawful homicide, and point out to you the facts 
which would require you to find either murder in the first degree, 
murder in the second degree, or manslaughter. 

Just let me say this once and for all. so that it won't be necessary 
to repeat it: 

Of course, if you do not find that the defendant struck the fataTl 
blows, that is the end of the case and you needn’t spend any more time 
on it. If you find he did strike the fatal blows, then I instruct votf 
as a matter of law he is guilty of criminal homicide, and the only 
question for you to determine is which degree it was, whether first 
or second degree, or manslaughter. 

Now, to give you the definition of murder in the first and; second 
degree: 
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Under our law. whoever l>eing of sound mind and discretion pur¬ 
posely and with deliberate and premeditated malice kills another, 
is guilty of murder in the first decree. 

That is the charge made in the indictment, but, as already explained 
to you. it includes all lesser decrees of criminal homicide. 
09 Now. murder in the second decree is the unlawful killing 
of another with malice aforethought. There it is not neces¬ 
sary that there be an actual intent to kill or that there be delibera¬ 
tion and premeditation over tlie killing. It is enough that it is done, 
unlawfully, and under such circumstances as not to reduce it to 
manslaughter. 

Now, you will notice that malice is an essential of both decrees of 

murder. It is not necessary in manslaughter, but it is necessary in 

murder. The legal meaning of the word “malice'' is the condition of 

mind which causes a man to do an act injurious to another. Now, 

it mav mean ill will or hatred. That is the meaning we give to the 

word “malice" in ordinary use. and. of course, if vou find it was 

• * 

that in this case, that would be sufficient. 

But the legal definition goes much farther than hatred or ill will. 
It is not limited to those. But anv unlawful act done without legal 
justification or excuse is said to be done with malice. 

For instance, during the argument it was argued that if this 
defendant inflicted these blows, that would be such an unlawful 
act as to be malicious in the eyes of the law. unless it was done 
under circumstances of great provocation, which caused the defend¬ 
ant to fly into great passion and to strike the blows under the in¬ 
fluence of the provocation and hot blood or passion, in which event 

it would be onlv manslaughter. 

» * 

Now, continuing with our discussion of murder, then: 

To find murder of any kind there must be the malice and, as I 
have said, it would constitute a malicious act if the blow was struck 
unlawfully with this iron bar or shaker. 

To constitute murder in the first degree there must be deliberate 
and premeditated malice, that is. there must Ik* a plan formed to 
kill, and there must be some deliberation and some overt action. 
There must be an actual plan to kill which has been meditated and 
thought over before the plan is actually carried out. 

No particular length of time is required. It is enough if there 
has been sufficient time to deliberate over it and an intent to kill 
has been formed and deliberated upon. 

70 It has been argued during the discussion which you have 

just heard that you should find from this evidence that the 
defendant, having formed a plan to kill, went from either the 
first //loor of the house or from the front part of the basement into 
the furnace room, obtained the shaker, and with the shaker in¬ 
flicted the blows. Now. that would be sufficient time to deliberate 
and meditate over the plan, if you find that the plan was formed 
that far in advance of the crime of the striking. 

So, then, to constitute murder in the first degree there must be 
actual intent to kill, meditated and deliberated over. If it has 
not been meditated and deliberated over, the offense cannot be murder 
in the first degree. If there has been a killing and it has been done 
with malice in the sense I have mentioned, the offense would be 
murder in the second degree. 
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If there was an intent to kill, but it was formed without time for 
deliberation or meditation, that is, if it was formed at the instant of 
striking: the blow and not deliberating: and premeditating it over, 
still it would not be murder in the first degree but murder in the 
second degree. 

Now. the intent to kill of which I have spoken may be presumed 
from the acts of the accused person. You will notice that that 
is permissible on your part, that is. you are not compelled to infer 
intent to kill from what he has done, but may infer the intent to 
kiH. . _ 

Now. counsel for the defendant argued too in this case that the 

defendant's condition at the time the fatal blows were struck, if 

struck bv him, was such that lie did not have sufficient mentality 
* • • 

to form the specific intent to kill, or deliberate and premeditate 
over that intent. So I will now give you the law upon that subject. 

I instruct you as a matter of law that drunkenness is not an 
excuse for a crime. You will please bear that in mind—drunkenness 
is not an excuse for a crime. 

But in all cases where, the law requires that there be a specific 
intent to do a certain thing, that is, in the case of murder in 
71 the first degree where you have to determine the degree of the 
offense, it does become necessary for you to inquire as to 
the state of mind in which the defendant acted. And in the prosecu¬ 
tion of such an inquiry his condition as to sobriety or drunkenness 
is properly to be considered. 

You will note that you do not consider it for the purpose of ex¬ 
cusing: you consider the drunkenness if it existed, for th£ purpose 
of ascertaining whether lie was able to form an intent, and able to 
deliberate and premeditate. 

The degree of the offense depends entirely upon the question of 
whether the killing was wilful, deliberate, or premeditated, and upon 
that question it. is proper for the jury to consider the evidence of 
intoxication in order to determine the question as to whether the 
defendant's mind was capable of that deliberation or premedita¬ 
tion which, according as they are present or absent, determine the 
degree of the offense. 

If you find that this defendant McAfTee was, at the time of the 
• / 

striking of the fatal blows, intoxicated to such an extent lie could 
not have formed a purpose or intent to kill, or that he was so in¬ 
toxicated he could not deliberate or premeditate over an intent to 
kill, then he could not be convicted of murder in the first degree. 

Xow. to restate that to you, because it is important. If you find 

the defendant did inflict the fatal blows upon Mrs. Anderson, and 

before doing so he had been voluntarily intoxicated, that intoxica- 
* • 

tion would offer no excuse or justification for his act and would not 
prevent the act from being murder: but drunkenness may have an 
effect upon whether the murder is in the first or second degree, de¬ 
pending upon whether or not you find that at the time the defendant 
committed the act he was so drunk that he was not able to entertain 
the intent to kill or to premeditate or deliberate over it. 

So if you find that at the time the defendant inflicted the fatal 
blows, he had become so drunk he was unable to form an intent to 
kill, or even if he hadn't formed one. he was unable to deliberate or 
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meditate over it. then he cannot be convicted of murder in the first 
decree. 

72 Of course, a drunken man may l>e able to form an intent to 
kill. He may l>e able to deliberate and premeditate, even though 

his mind may be inflamed to some extent by liquor. But if he still 
has enough mind left to form an intent to kill and premeditate and 
deliberate upon it, then the offense is murder in the first degree, if you 
find that he actually did have the intent to kill and did deliberate and 
premeditate over it. 

The question of whether the accused was in such a condition of mind 
by reason of drunkenness as to l>e incapable of premeditating and 
deliberating and forming an intent to kill is one for you to determine 
upon all the evidence you have heard in this case. 

Of course, vou have heard the evidence as to the habitual use by 
this defendant of intoxicants. And the question that you are con¬ 
cerned with is the effect upon his particular mind. As you know, 
some people, hv long experience, can absorb more intoxicating liquors 
than others, without being affected, or being affected to a lesser extent 
or degree. So upon all the evidence you have, the question you must 
determine is what was the state of mind of this defendant at the time 
he inflicted these fatal blows, if he did inflict them. 

If a person kills another without provocation and through reckless 
wickedness, but at the time of so doing his condition, owing to intoxi¬ 
cation, is such as to render him incapable of forming a deliberate in¬ 
tent to kill and premeditating upon it. you cannot find him guilty of 
murder in the first degree, but under those circumstances you should 

find him guiltv of murder in the second degree, unless, as I am about 
» % » 

to point out to you. the evidence in your mind shows the offense was 
committed under such circumstances as to constitute manslaughter 
rather than murder in the second degree. 

But before I go to that, let me point out to you that except as to the 
effect upon his mind and his ability to form an intent to kill and 
deliberate and meditate over it. the drunken man is governed by the 
same principles as a sober man, as far as the criminal law is con¬ 
cerned. 

73 The drunken man is presumed to intend the consequences of 
his acts: so that if this man did inflict these fatal wounds upon 

Mrs. Anderson, you should find him guilty of murder either in the 
first or second degree, according as you find the state of his mind at 
that time, unless! you think the evidence shows that the offense was 
manslaughter. 

Now, manslaughter is the unlawful killing of a human being with¬ 
out malice aforethought. It occurs when a homicide is committed at 
the time of mutual combat, and when it is committed in passion and 
hot blood induced by great provocation. 

Two things must exist in order to reduce the offense from murder 
to manslaughter. There must be shown great provocation and pas¬ 
sion. and both of those things must occur at the time the fatal blows 
were struck. 

Now, when I say “sudden passion”, we include also the expression 
“sudden rage”, or “Resentment'*, or “terror**. And when I use the 
expression hereafter of “sudden passion” or “hot blood”, you will 
understand I am including those other words. 
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The provocation, in order to he sufficient to reduce tlie offense from 
murder to manslaughter, must he great. It must he such as is cal¬ 
culated to give rise to irresistible passion in the mind of a reasonable 
man. Such provocation as would have a like effect upon; the mind 
and emotions of the average man, the man of ordinary self control— 
and by that I mean a sober man. 

Now, in addition to the great provocation there must be passion 
and hot blood caused by that provocation. This passion or rage or 
terror or resentment must be overmastering and one which obscures 
the reason as the result of temporary excitement. 

Now, as to both of these rules, of provocation and passion, the rule 
which is to apply is the rule you would apply to a sober man. That 
is. it must be a sort of provocation which would arouse a reasonable 
man. a sober man. If the provocation arouses him simply because he 
is drunk and wouldn't arouse a sober man, then it doesn't reduce 
the offense to manslaughter, because every defendant when 
74 you come to this question of manslaughter is to be governed 
as though he were a sober person. 

To apply that definition of manslaughter to this particular case, 
there are some statements in the confession, in the document signed 

on the morning of Monday at about eight o'clock—and I am not 

• * « 

going to undertake to repeat them exactly, because you will remem¬ 
ber that testimony—but there is some evidence there to the effect 
that the defendant said that Mrs. Anderson had an icepick with 
which she threatened him. and that he got the shaker and went up¬ 
stairs and struck her with it, and then I think lie said she lay down 
on the couch, and then he struck her over the head with the shaker, 
and thus inflicted the fatal blows. 

Now. if you find that Mrs. Anderson did assault the defendant 
with an icepick and that the defendant by reason of that assault did fly 
into a sudden passion or rage, and that the conduct of Mrs. Anderson 
was adequate and sufficient to cause a reasonable man to fly into a 
sudden passion or rage, and that the defendant inflicted the fatal 
blows upon Mrs. Anderson while in such a sudden passion or rage, 
then your verdict should be guilty of manslaughter and not of 
murder. 

But in order to find a verdict of manslaughter it would be necessary 
for you to find that Mrs. Anderson did make an assault or attempt 
an assault upon the defendant with an icepick; that it was done 
under such circumstances as to cause a reasonable man. a sober man, 
to flv into a sudden passion: that this defendant did flv into a sudden 
passion or rage: and that he inflicted the fatal blows by reason of 
the sudden passion thus caused. 

Now. gentlemen, if you will retire- 

Mr. Miller. Your Honor, before you do that, will you let me come 
to the bench ? 

The Court. Yes. 

(Court and counsel conferred at the bench in a low tone, as follows:) 

ilr. Miller. I understood Your Honor to sav that voluntary drunk- 
e'ness is no excuse for crime' 


> The Court. That is in the instruction No. 11 which you 

requested me to give. I certainly did say it. 

Mr. Miller. That is all right. Excuse me, then: I am sorry. 
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The Court. All right. Anything else? 

Whereupon the suggestion was made to the Court that the Court's 
instruction on tlie admission of the confession might have left the 
jury under the impression that the confession was admissible if the 
defendant when he made it was sufficiently sober to know what he 
was doing. in which case the jury would be excluding from considera¬ 
tion in that connection the alleged mental cruelty exerted upon the 
defendant. The Court stated that he had stated that the confession 
could be disregarded for two reasons, one of which was if given while 
the man was drunk, and that the Court had said what he intended 
to say on that subject. 

(Counsel resumed their seats at the trial table, and the trial pro¬ 
ceeded as follows:) 

The Court. Very well, gentlemen, if you will retire to the jury 
room. 

Thereupon after more than an hour's deliberation, the jury re¬ 
turned to the court room for further instructions at which time the 
following took place: 

The Court. Now. Mr. Foreman. I understand that the jury wishes 
further instructions as to whether it is necessary that there l>e a 
motive in order to find a verdict of guiltv of murder in the first 
degree ? 

7G The Forkmax. Correct, sir. 

The Court. If you will ju>t sit down. I will instruct you on 
that subject. 

I assume thi< question deads with motive and not intent. It is 

never necessarv that there be motive in order to constitute anv crime. 
• * 

and motive is not necessarv. 

If the Government proves a motive, that is a piece of evidence to 
be considered by the jury on the question, and if the motive is 
proven of course that evidence is against the defendant. On the 
other hand, if the evidence fails to show a motive, that is a circum¬ 
stance which may be considered in favor of the defendant. Hut 
the law is that motive is not necessarv to any offense at all. 

Now. I assume that you mean motive as distinguished from in¬ 
tention. The intention is the purpose to do the thing: the motive is 
the reason that stimulates and incites the man to do that particular 
thing. 

Now, a man mav have a verv good motive. If a father kills his 

• • 

child because lie cannot support it or take care of it. or if a man 
does a certain thing for religious reasons, his motive may be very 
good. Hut that does not prevent the thing which he does from being 
a crime. 

Hut the law is that motive is not necessarv to any crime. The 

existence of a motive is a circumstance against the defendant. The 

fact that there is not a motive is a matter which vou mav consider 

» * 

in his favor. 

Is there anything else? Very well. 

Whereupon, the jury again retired to consider of their verdict. 
77 The foregoing is the >ubstanee of all the testimony bearing 

upon the exceptions herein reserved on behalf of the defendant. 
Thereupon, as■ all of said exceptions were duly entered upon the 
minutes of the court, before the jury retired to consider of its 
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verdict, and localise the matters of record, in order to make the same 
a part of the record herein, which is hereby ordered, so that the 
defendant may have his case reviewed on appeal, the defendant, by 
liis attorney, moves the court to sign and seal this, his bill of ex¬ 
ceptions. to have the same force and effect as if each and every one 
of said exceptions had been separately signed and sealed, which mo¬ 
tion is granted by the court; and thereupon the defendant tenders 
this, his bill of exceptions, and requests the court to sign and seal the 
same, which is accordingly done, nunc pro tunc, this 17th day of 
December, 1937. 

Jesse C. Adkins, Justice. 

This bill as now amended and in present form is agreed upon. 
Samuel F. Beach 
Charles B. Murray 

Assistant U. S. Attorney. 

Leslie C. Garnett 

United States Attorney. 

This bill approved as now written. 

Robt. I. Miller, 

Robert I. Miller, 

Joseph A. McMenamin, 
Joseph A. McMenamin, 

Counsel for Defendant. 

Service of copy acknowledged this 7 day of December, 1937. 

Samuel F. Beach. 

Asst. U. S. A tty. 
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In the United States Court of Appeals 
for the District of Columbia 

October Term, 1937 

Special Calendar—No. 7071 
William McAffee, Alias Major McAffee, 

APPELLANT 

r. 

I 

United States of America 


APPEAL PROM THE EXITED STATES DISTRICT COURT FOR 

THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE 

This appeal is taken from a judgment of sen¬ 
tence of death imposed by the lower court after 
conviction of appellant as charged under an indict¬ 
ment for murder in the first degree, in the killing 
on August 22,1937, of one Henrietta B. Anderson. 

The facts are as follows: Between three and five 
o'clock on Sunday afternoon, August 22,1937, Mrs. 
Henrietta B. Anderson was murdered in her apart¬ 
ment at 1633 L Street, Northwest, Washington, 
D. C. Her niece discovered the bodv at six o'clock, 
the back of her head crushed bv blows of some hard, 
blunt instrument. Friends summoned by the niece 
went immediately to the basement quarters where 
— j (i) 
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lived the janitor, William McAffee, otherwise 
known as Major McAffee, appellant in this case. 
They found appellant in a drunken sleep. Police 
were notified and shortly thereafter arrived and 
took appellant to the police precinct. The examina¬ 
tion of the coroner revealed that Mrs. Anderson 
just before her death was intoxicated. At the 
precinct, the appellant, although still quite drunk, 
was able to give intelligent answers to questions 
which the officers put to him, and gave them names 
of various acquaintances of Mrs. Anderson who he 
said had recently visited her. The officers went to 
different parts of the city and brought in several 
persons for questioning. Finally, at about five 
o’clock on the following morning, one of the officers 
accused McAffee of giving misleading information, 

and then for the first time McAffee was accused bv 

%/ 

this officer of committing the crime himself. He 

promptly confessed verbally to that officer and two 

others that he had taken the shaker off the furnace 

downstairs, gone upstairs and struck and killed 

Mrs. Anderson with it while she lav on the couch 

* 

in the front room of her apartment, and then taken 
the shaker back and put it on the furnace again. 
He was then taken to the apartment house. The 
officers found the shaker on the furnace in its 
proper place. It was free of dust, while the rest 
of the furnace was dusty. Appellant explained to 
the officers that he had washed it with a cloth to 
get the blood off it, and identified a cloth which the 
officers found in the set tubs in the basement as the 
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cloth with which he had washed the shaker. That 
cloth had spots on it which proved later to be blood. 
Later investigation revealed blood stains on the 
steps leading from the hall in the apartment house 
to the basement quarters, and blood stains on the 
wall and door. The shaker was practically covered 
with blood, the soap-and-water washing which it 
had received being insufficient to eradicate blood 
stains. The trousers and other clothing of appel¬ 
lant also were stained with blood; and so were the 
backs of his hands. Scrapings taken from under 
his fingernails also contained blood. After the visit 
to the house, the appellant was taken to head¬ 
quarters, where, about thirteen hours after his 
arrest, he made and signed a written confession. 

At the trial of the case the chief defense was in- 

i 

toxication. The defendant testified that he lost his 


senses from drinking around two o’colck Saturday 
afternoon (the day of the murder) and did not 
again know what he was doing until Monday eve¬ 
ning, August 25, 1937. Whereas in his written 
statement to the police he had said he was intimate 
with Mrs. Anderson and that she had quarrelled 
with him over a colored woman living in North 
Carolina, in his testimony at the trial he repudiated 

those statements and insisted that Mrs. Anderson 

was a ladv of excellent character. 

* 

In his brief the appellant presses three assign¬ 
ments of error: (1) That the confession of the 
appellant should not have been admitted in evidence 
because it was involuntary and made while appel- 
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lant was intoxicated; (2) that the court should 
have directed a verdict of not guilty as to first 
degree murder because there was no evidence of 
premeditation or deliberation; (3) that the court 
“directed a verdict of guilty” and refused to tell 
the jury it might acquit. 

To these contentions the Government answers: 
(1) The Confession was voluntary in that no force 
or threat of force, no abuse or torture mental or 
physical was exercised, nor was any inducement or 
hope of benefit held out to appellant to cause him 
to confess ; and appellant was perfectly sober when 
he made the verbal and written confession; (2) 
there was )ample evidence from which the jury 
could find that defendant formed a purpose to kill 
and deliberated and premeditated thereon and (3) 
that although the court in its instruction to the jury 
did not say in so many words they might acquit,, 
the plain import of many of his statements to the 
jury was just that, and the instruction in general 
clearly left the issue of guilt or innocence to the 
jury. 

I 

THE CONFESSION WAS PROPERLY ADMITTED IN 

EVIDENCE 

Appellant contends the written confession in this 
case was obtained by compulsion and should have 
been excluded by the Court. It is said that the 
defendant was intoxicated throughout most of the 
night, and that clothing was taken off him, and that 


he was taken back and forth from the cell room 
of the police precinct to the captain’s room there 
many times, and from the precinct to the premises 
where the crime was committed. These facts are 
pieced together and attempted to be fitted to cases 
wherein courts have held confessions obtained un¬ 
der certain circumstances to be involuntary. 

However, each case must be judged by its own 
circumstances. 

In approaching the adjudicated cases for 
the purpose of endeavoring to deduce from 
them what quantum of proof, in a case pre¬ 
sented, is adequate to create, by the oper¬ 
ation of hope or fear, an involuntary condi¬ 
tion of the mind, the difficulty encountered 
is, that all the decided cases necessarily rest 
upon the state of facts which existed ip the 
particular case, and, therefore, furnish no 
certain criterion, since the conclusion that 
a given state of fact was adequate to have 
produced an involuntary confession does not 
establish that the same result has been cre¬ 
ated by a different although somewhat sim¬ 
ilar condition of fact. Bram v. United 
States, 168 IT. S. 532, at pages 548, 549. 

In this case, the intoxicated condition of the ap¬ 
pellant, while it lasted several hours, did not exist 
at the time the appellant was first accused or ques¬ 
tioned as a suspect, which was five o’clock on the 
morning after his arrest—a matter of eleven hours. 
Secondly, the taking of the defendant ’s shoes, trou¬ 
sers, and other clothing was not done for any pur- 
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pose of torture or intimidation as was the case with 
Brain (Brain v. United States, supra). The cloth¬ 
ing was taken to be examined for blood stains, and 
the examination revealed it had them. When the 
clothing was taken from the defendant, he was 
supplied with other. Again, he was not taken back 
and forth from place to place within the precinct, 
nor from the precinct to the house, more than was 
necessary in the investigation of the case; and when 
the purpose for which he was moved was accom¬ 
plished, he was duly returned to his cell and re¬ 
mained there undisturbed at least two or three 


hours. And these several questionings and trips 
back and forth had reference to other possible sus¬ 
pects, and not to the appellant. Although natu¬ 
rally the appellant was suspected, he was not ac¬ 
cused to his face until five o’clock in the morning, 
and after that he was taken to the captain's room 
onlv once, and to the house onlv once; then he was 
taken to police headquarters. Both these trips 
were made after appellant had made a verbal con¬ 
fession. Furthermore, he was not given whiskey 
for the purpose of having him confess as would 
appear from appellant's brief. He was given one 

drink of whiskey, and that at the direction of Dr. 

* 

Rosenberg, deputy coroner, and it was given for 
appellant's nerves, he being at the time shaky from 
a “hangover." (Dr. Rosenberg, R. 18; Shimon, 
R. 30.) 

Most of the foregoing* facts were testified to bv 

1 1 v 

high officials of the police department and by the 
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deputy coroner for the District of Columbia, who 

arrived at the precinct within four hours after the 

bodv of Mrs. Anderson was first discovered and 
% 

who remained with the case until two or three 


o’clock the following- morning, when he left the pre¬ 
cinct. There was absolutely no evidence that the 

%/ 

appellant was mistreated or that he claimed to be. 
Dr. Rosenberg, the deputy coroner, testified that the 
defendant did not complain about anything except 
that somebody had stolen his whiskey (R. 18). In¬ 
spector Thompson of the Police Department testi¬ 
fied that during the time he was at the precinct 
between midnight and 2 A. M., the defendant was 
not threatened by anybody and did not complain 
about the treatment he was receiving nor about in- 
sufficient sleep, food, or clothing (R. 18, 19). In¬ 
spector Keck of the Police Department testified 
that between midnight and 3 A. M., when he was 
present at the precinct, witness heard no one charge 
the defendant with the crime, but the officers were 
attempting to extract from the defendant names of 


the deceased’s associates which the officers followed 


up, resulting in the arrest of one of them, and they 
were looking for another man who happened to! be 

out of the citv at the time; that as a result of infor- 

%/ 7 

mat ion given bv the defendant the officers would 
leave the precinct to investigate and thereafter 
would report back to the precinct; and that defend¬ 
ant was not threatened and did not complain 
(R. 19). 




8 


In view of these facts, it is respectfully submitted 
that no coercion or inducement was exercised. 
The appellant on this point was not of any help 
either wav, as he testified he had no recollection of 
what occurred during this period. And not from 
any statements made to defendant which the gov¬ 
ernment witnesses related, nor from the circum¬ 
stances of the treatment accorded appellant during 
the period from his arrest to his confession, could 
it be inferred or surmised that coercion or induce¬ 
ment was used. 

The cases cited by the appellant are not in point. 
In the case of Wan v. United St at ex, 266 U. S. 1, 
the defendant was suffering from severe illness. 
He was taken to a hotel room in this citv, without 
being charged with any crime, and subjected to 
continuous questioning by relays of police officers 
extending over many days. He was denied sleep 
or rest. He was in constant pain during the time 
and the physician who attended him after he con¬ 
fessed testified that under the circumstances a man 
would sav anvthing to save himself from further 
torture. The defendant was taken to the scene of 
tin* murder and questioned there for ten consecu¬ 
tive hours and then returned to his place of custody 
and the questioning continued. The treatment 
which he received put him in bed for a month after¬ 
wards. He was also given the impression by the 
officers that it was necessary for him to confess in 
order to save his brother who was also in custodv 
as a suspect. 
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In the Pcrrygo case, 55 Apps. D. C. 80, the de¬ 
fendant, a young man of low mentality, was ques¬ 
tioned for an hour and a half without making any 
admission. Then the young woman whom he was 
desirous of marrying was brought in by the offi¬ 
cers, and the statement then made to him that the 
girl was there and that it would be better for him 
in the end to tell the truth about the matter. He 


promptly and for the first time confessed the 


murder. 


In the case of State v. Ellis, 242 S. W. 952, it 
appeared that the appellant was questioned for 
eighteen hours continuously on a charge of mur¬ 
der. He was denied sleep and food. Two of the 
questioning officers slapped him. His shoes were 
taken from him and he was stripped of his cloth¬ 
ing. He was required to look at two bright re¬ 
flectors so that the light fell on his face and was 
required to keep his gaze into that light and not 
allowed to rest his eyes. He was taken to the 
scene of the murder on two occasions and also taken 
to the undertaker’s and required to stand before 
the body of the deceased during the nighttime and 
a light was directed on the face of the deceased. 
He was also required to put his hand on the corpse. 
The Court commented at page 955: 

The conduct of the police officers in need¬ 
lessly laying hands on a helpless man while 
being detained without warrant deserves the 
severest censure. 


51689—98 


•> 
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In the ease of Enoch v. Commonwealth, 114 Va. 

411, the defendant was questioned on a charge of 

murder continuously for about 14 hours bv officers 

* * 

numbering from two to ten at a time. Accusing 

witnesses made statements in his presence. The 

bloody clothing of the deceased, a girl sixteen years 

of age, was shown him. At one point he fainted 

and this caused him to be allowed to rest for forty- 

* 

live minutes, but immediately thereafter he was 
carried to the scene of the murder and questioned 
again and then to the house where the murdered 
girl lay in her coffin. The next morning he was 
questioned a couple of times and that afternoon he 
was questioned continuously for three hours at the 
conclusion of which he for the first time made a 
confession. 

It is submitted that the facts in these cases, far 

from supporting the appellant’s point, serve by 

their contrast with the facts in the case at bar to 

support the appellee’s position that the confession 

in this case was a voluntary one. 

* 

Xor is there evidence that the defendant was so 
intoxicated that his confession should be excluded. 
The only evidence that his condition was such was 
his own testimony that he did not remember what 
happened during this period. This was belied by 
the intelligence of his replies to questions put to 
him bv the officers, and bv this other acts. He 
gave to the officers the name of one Moran, who was 
unknown to the police, but who was found and pro¬ 
duced as a result of what McAffee told the officers 
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within the first few hours of his arrest, and who 
proved to be a friend of Mrs. Anderson (R. 29). 
In his written confession the appellant gave the 
officers the full name and street address of a woman 
friend whom he had known for five vears, and whom 
the officers could not have known (R. 24). When 
in that same statement he was asked why he washed 
the furnace shaker after killing Mrs. Anderson 
with it, he replied, “Because I didn’t believe that 
the police or anyone else would believe I did: it.” 

Officer Dalgish, a Government witness, testified 
that he saw appellant at the time of his arrest, and 
appellant was then drunk; that at nine o’clock the 
same evening, three hours after his arrest, he was 
still intoxicated; and at midnight he was still under 
the influence of liquor; but at five o’clock the next 
morning lie was sober (R. 15). 

Officer Shimon testified that at seven o'clock in 
the morning when the defendant made his written 
statement he was “all right” (R. 17). 

Officer Britton, who saw the defendant about 
nine o’clock in the evening and several times in the 
captain’s office and again at five o’clock in the morn¬ 
ing, stated that the defendant appeared to be fairly 
normal when questioned at the house shortly after 
five o’clock in the morning and made intelligent re¬ 
plies and did not at that time complain about being 
talked to nor about the treatment he was receiving 
(R. 17). 

I)r. Rosenberg, the deputy coroner, testified that 
when he, the witness, left the precinct at three 
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o’clock in the morning the defendant seemed to be 
under the influence of liquor but not enough to be 
confused, that is, he talked very plainly and was 
able to relate things in a very logical manner 
(R. 18). 

The evidence being plain that appellant was 
sober when lie made the confession, it is submitted 
that, tested bv anv standard, the confession was 
admissible in so far as the condition of appellant 
when he made it is concerned. See Bell v. United 
States, (50 Apps. D. 0. 56. 

II 

THE COURT ACTED PROPERLY IN SUBMITTING TO THE 
JURY THE QUESTION OF MURDER IN THE FIRST 
DEGREE 

The appellant contends that the court should 
have instructed the jury as a matter of law that 
it could not convict the defendant of murder in 
the first degree. In support of this contention 
the appellant cites numerous cases holding that 
malice aforethought (murder in the second degree) 
may be presumed from the use of a deadly weapon. 
Still other cases are cited holding that premedi¬ 
tation and deliberation may not be presumed from 
the use of a deadly weapon. With both these prin¬ 
ciples of law the appellee is in entire accord. The 
appellee does not agree with the appellant, how¬ 
ever, that there were no facts justifying a finding 
that appellant formed a purpose to kill and de¬ 
liberated and premeditated upon it, except the mere 
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fact that a deadly weapon was used. There 
was little evidence of motive, but there was evi¬ 
dence of premeditation and deliberation. The evi¬ 
dence was convincing almost to a point of demon¬ 
stration that the shaker from the furnace in this 
apartment house was the weapon of death in this 
case. There was also evidence that that shaker 
belonged to and was kept on the furnace. This 
murder occurred on August 22, and the furnace 
had not been used for months. What occasion was 
there to use it on August 22? Obviously for a 
purpose other than its customary one. It was used 
to kill, and the conclusion is inescapable that when 
it was taken off the furnace the person who did it 
had already formed a purpose to kill. Now, Mrs. 
Anderson was on a couch in the front room up¬ 
stairs. (The evidence showed that her body was 
not moved after it was struck.) Whoever took 
the shaker off the furnace had to walk some paces 
to the basement steps, walk up those steps, across 
the hall and into the Anderson apartment. It was 
estimated in argument of Government counsel that 
the distance was about one hundred feet. Be that 
accurate or not, it was considerable. Plainly it 
took “appreciable” time; time enough to deliberate 
and premeditate. {Bostic v. United States, de¬ 
cided by this Court December 20, 1937, and re¬ 
ported in Washington Law Reporter for February 
4, 1938, and cases there cited.) Furthermore, the 
jury had a right in this connection to consider the 
actions of appellant after using the furnace shaker, 
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and might well find light in the fact that he washed 

off the shaker because he didn’t think the police 

or anvbodv else would think he committed the 
* * 

murder (R. 29). 

It is respectfully submitted that the facts men¬ 
tioned, together with other circumstances shown 
by the record, formed ample basis for a verdict of 
guilty of murder in the first degree if the jury 
chose to return such a verdict. 


Ill 


The third assignment of error which is argued 
in the brief of the appellant is that the Court 
failed to instruct the jury that they could acquit 
the defendant and bring in a verdict of not guiltv. 

In view of the strong language used bv the a])- 
pellant on this point as to the marked omission in 
the Court's instruction, it is amazing that the mat¬ 
ter was not called to the attention of the Court bv 
appellant's attorney, or for that matter by the 
attornev for the Government, whose dutv it was 
likewise to prevent the Court from falling into 
error. Xo exception was taken to the omission, 
nor was the omission called to the Court's atten¬ 
tion in any way. It does appear from a reading 
of the instruction of the Court that it did not in so 
many words tell the jury that it might acquit the 
defendant. However, the instruction taken as a 


whole plainly shows that the issue of guilt or inno¬ 
cence was left with the jury. After defining the 
separate functions of the Court and the jury in a 
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criminal case, and after mentioning what the 
indictment charged, the Court said (R. 38): 

So that you have now two questions to deter¬ 
mine: First, did this defendant inflict the 
fatal blows upon Mrs. Anderson ? If he did, 
then what is the degree of his guilt ? 

Can it be seriously contended that a juror, chosen 
under the terms of the statute in effect in this juris¬ 
diction for qualification of jurors, could have be¬ 
lieved that if his answer to the question “Did; this 
defendant inflict the fatal blows upon Mrs. An¬ 
derson ?" was No, he should still convict ? 

Later in the Court's charge to the jury, in set¬ 
ting forth the respective contentions of the Grov- 

ernment and the defendant in the case, the Court 

/ 

stated (R. 41): 

Now, counsel for the defendant contends, 
first, that the evidence doesn't show that the 
defendant was the one who struck these 
blows over the head of Mrs. Anderson and 
caused her death. That is, while they do not 
deny somebody did that, they say the evi¬ 
dence here does not show that the defendant 
himself was the one who did it. 

Shortly thereafter in his charge to the jury the 
Court used these positive words (R. 41) : 

i 

Just let me say this once and for all, so 
that it won’t be necessary to repeat it: 

“Of course, if vou do not find that the de- 
fendant struck the fatal blows, that is the 
end of the case and you needn't spend any 
more time on it. If you find he did strike 
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skirts of the directors. The Appellate Court 
(C. C. A., 6th Circuit) stated at page 575: 

We cannot repress the feeling that these 
portions of the charge operated to eliminate 
the question of good faith. 

In tlie case of Cummins v. United States, supra, 
the defendant was charged with abstracting credits 
of a National Bank with intent to injure and de¬ 
fraud the bank in violation of the National Bank¬ 
ing Act. The Appellate Court characterized the 
issue in the case as follows (page 846): 

Practically the whole controversy at the trial 
was over the intent of the accused. 

Yet the trial court in instructing the jury stated: 

* * * if a check is drawn on a bank 

with no money to his credit, and the bank 
clerk to whom it is given is told not to pre¬ 
sent it, because “I have no money in there, 
but I will put in the money,” and by reason 
thereof he obtains unlawfully possession of 
property of value, which otherwise he could 
not obtain, in this instance, the bills of lad¬ 
ing, the law will not accept his excuse for 
the offense that he did not intend to wrong 
or defraud anv one. 

This instruction was held to constitute re¬ 
versible error. 

The instruction of the trial court in the case of 
Starr v. United States, supra, is too lengthy to be 
set forth in this brief. It appears on pages 626, 627, 
of 153 U. S. In that case the judge was so clearly 
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partisan that the effect must have been to inform 
the members of the jury that they were devoid of 
intelligence or honor, or both, if they failed to 
convict. 

It is respectfully submitted that the principles 
of law which the appellant invokes on this point, 
tested by their application in the cases he cites, 
cannot be fitted to the facts in the case at bar so as 
to justify the disturbing of the judgment below. 
The rule in Federal jurisdictions is well recognized 
that a trial court in instructing the jury may inot 
only mention facts in the case but may express his 
opinion on them provided only that the effect of 
his instruction as a whole is to leave to the jury 
the determination of questions of fact. That rule 
is recognized in the Starr case, supra, and also in 
the case of Smith v. United States, 55 Apps. 1). C. 
117, in each of which cases the rule was held to 
have been abused. The appellee readily recognizes 
the rule of law that a mere statement in instruc¬ 


tions to the jury that the jury are the exclusive 
judges of the facts will not cure the evil of a “di¬ 
rected verdict of guilty” effected in the other parts 
of the instruction. However, although the court 
below did mention and comment on certain facts, 
the jury could not have been misled as to whose 
function it was to pass upon questions of fact in 
view of the Court’s preface to its charge in these 
words (R. 37) : i 


It is vour duty and exclusive function to 

4 - 4 / 

consider the evidence, to determine the facts 
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which you think are proven by the evidence, 

to apply to those facts the principles of law 

which I am about to state to you, and then 

determine what vour verdict shall be. 

% 

Further, on page 38, the Court said: 

Now, the question of the credibility of the 
witnesses is one of fact, and that is exclusive- 
lv for vou to determine. If vou think that I 

* mt % 

have any view of the credibility of a par¬ 
ticular witness, or any view of the guilt or 
innocence of this defendant, please do not be 
governed bv that. I have a right to com- 

ment on the facts and I mav do that in illus- 

% 

trating the law, but please understand I do 
not want to interfere in anv wav with vour 
function. It is vour exclusive function to 

V 

pass on the facts in this case. You should 
take the law as I give it to vou. but vou and 
you only judge the facts. 

It would be difficult for a judge, after making 
those statements, to express an opinion on a factual 
issue strong enough either to mislead the jury as 
to its function or to frighten it out of performing 
it. The rest of the instruction which the Court 
gave the jury in this case, it is respectfully sub¬ 
mitted, contains few expressions of opinion on 
questions of fact. The instruction as a whole, 
therefore, was without error. 

CONCLUSION 

It is respectfully submitted that the evidence in 
this case was properly admitted; that the rights of 
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the defendant were carefully safeguarded; that the 
jury was fully and fairly instructed on the law; 
and that the defendant was accorded a fair trial. 
Respectfully submitted. 

David A. Pine, 

United States Attorney, 
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Assistant United States Attorney, 
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